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LAW OFFICES

LEONARD H. SORRIN

HAND DELIVERED

Ms. Allison Hiltner
Remedial Project Manager

Environmental Protection Agency

1200 Sixth Avenue
Seattle, Washington 98104

Re: Hylebos Waterway

Dear Allison:

Two Union Square
601 Union Street
Seattle, Washington 98101-2346

Main Office:
Facsimile:
Direct Dial:
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Vancouver, B.C.
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(206) 621-1557

14489/48411

September 13, 1994

Enclosed please find copies of the Hylebos Waterway

Access Agreements.

Enclosures

onard

Please call if you have any questions.

Very truly yours,

BOGLE & GATES

<

Sorrin
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RIGHT OF ENTRY AGREEMENT

BOGLE & GATES

THIS AGREEMENT, is made between the Hylebos Cleanup
Committee ("HCC"), its individual members, the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1lf ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., ("Licensee") and the undersigned owner
and/or operator ("Licensor").

WHEREAS, the HCC was formed in order to perform-
pre-remedial design for the Hylebos Waterway located within the
Commencement Bay/Near Shore Tide Flats Superfund Site, and has
entered into an Administrative Order on Consent with the United
States Environmental Protectic Agency ("EDPAY), Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway:; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental tests
as set forth in Appendix A of this Agreement (the "Work"):; and

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth; '

NOW, THEREFORE,'the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and 1its
agents, contractors, and subcontractors are granted a temporary
license to enter upon, and freely move about, Licensor's property, .
a legal description of which is provided in Exhibit B, attached’
hereto and incorporated herein and any structures appurtenant
thereto ("the Property") for purposes of conducting the Work in
accordance with the schedule set forth in Table 1 of the SOW, as

may be amended from time to time. EPA and its designated
representatives, the Washington State Department of Ecology and its
designated representatives ("DOE"), and the Commencement Bay

Natural —Resource Damage Trustees and their designated
representatives, are granted a temporary license to the same extent
for purposes of supervision of the Work. :

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with
reasonable notice of the schedule of anticipated dates of access
prior to the contemplated start date, and shall promptly notify
Licensor of any modifications in the schedule. Licensor will
provide Licensee, within one calendar week of any such request, the




known schedule of its shipping and berthing traffic on the Hylebos
Waterway for the upcoming month. Any subsequent changes in the
shipping and berthing schedule shall be provided to Licensee within
48 hours of receipt by Licensor.

3. Liability. The HCC shall indemnify and hold
harmless Licensor from and against any and all losses, expenses,
costs, obligations, recoveries, liens, claims, demands or causes
of action for death, personal injury or property damage including
reasonable attorneys' fees and costs but excluding 1liability
relating to the existence of any environmental contamination at the
Property ("Damages"), that arise out of or in connection with the
willful misconduct or negligence. of Licensee and its agents,
contractors, and subcontractors in entering upon or performing work
on the Property. The indemnity obligation of the HCC hereunder
shall be subject to the following conditions and limitations:

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor hereunder to the extent
Damages are caused by Licensor or any other third party
other than Licensee and the HCC shall not be liable and
shall have no obligation to indemnify Licensor hereunder
for losses due to interruptions of business or for any
other form of incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor hereunder for any
Damages that are not covered under or that exceed the
specified limits and available proceeds of any insurance
policies maintained by the HCC. Said insurance policy
shall provide such coverage in the aggregate amount of
$1,000,000.00; and .

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section and shall take reasonable steps to m1t1gate'
any damages. ,

4. Interference with Licensor's Operations. All
activity permitted by this temporary license shall be carried on

in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor agrees
to move non-fixed structures or machinery as needed for completion
of the Work and further agrees to provide necessary plant training
and on-site escort to Licensee and its agents, contractors, and
subcontractors.
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5. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties. Access
granted hereunder to Licensee shall expire thirty days after the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. At the completion of the term
of this temporary 1license, Licensee shall restore Licensor's

- property to a condition as near as possible to the condition of the

property before the initiation of the work contemplated herein.
Any monitoring equipment installed on the Property shall be removed
in compliance with applicable rules and regulations.

6. Licensor's Warranty.. Licensor represents and
warrants that it is the owner of or otherwise has authority,
without 1limitation, to grant access to the above described
premises. :

7. Applicable Law. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

IN WITNESS WHEREOF, the authorized representatives of the

parties have executed this agreement as of the day and year
opposite each parties signature.

TTEE

HYLEBOS CLEA

Date: 2% \]Uw g7 g
LICENSOR ) :

Date: R A 679/ BYiﬁzz;;;Q§{?§%?;} (7




ENVIRONMENTAL PROTECTION AGENCY
1200 SIXTH AVENUE WS _Hw 112,
"~ SEATTLE, WASHINGTON 98101-9797
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Leonard Sorrin

Bogle and Gates

Two Union Square

601 Union Street
Seattle, WA  98101-2346
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MCFARLAND CASCADE HOLDINGS INC

P.O. BOX 1496 « TACOMA, WASHINGTON 98401-1496 RECE™'ZD
1640 EAST MARC ¢ TACOMA WASHINGTON 98421-2939
206-572-3033 FAX: 206-627-0764 : "ggu'? i ? wna,
BL L o wAlES
May 27, 1994
| BRIV
LEONARD H SORRIN SEP1 g,
BOGLE & GATES - s 19 1994
4700 2 UNION STREET Sy Ry,
601 UNION STREET - AL i

SEATTLE WA 98101-2346

RE: HYLEBOS WATERWAY ACCESS AGREEMENT

Dear Mr. Sorrin:

Please find enclosed the Access Agreement for the Cascade Timber Yard #1 site. The
enclosed has been signed by our company representative I would appreciate a copy of
the agreement be sent back to me for my files after it is signed by the Hylebos Cleanup
Committee representative.

Please contact me if there are any questions or further comments that you may have, at
(206) 572-3033.

SINCERELY,

Fcsnere

MANAGER, TECHNICAL SERVICES &
ENVIRONMENTAL AFFAIRS

ks

Enclosure

c: Greg D. McFarland
Lynda L. Brothers




RIGHT OF ENTRY AGREEMENT

THIS . AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency ("EPA"), Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
- with the study of the Hylebos Waterway; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth; -

NOW, THEREFORE, the parties agree as follows:

1. Permission, Tocation and Access. Subject to the

terms and conditions hereinafter set forth, Licensee and its

agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description

of which is as follows: .

That portion of the E% of the NW4 of the SE% of Sec. 26, Twp. 21 N, Rge 3 E., W.M.,
lying South of South line of East Side Drive; EXCEPT that portion thereof conveyed

by Warranty Deed dated November 28, 196b, recorded January 4, 196/ under Recording

No, 2173676; ALSO the E. 428.5 feet of Lot 12, as measured along the North line

thereof in Sec. 26, Twp. 21 North, Rge. 3 E., W.M.; . _
EXCEPT Commercial Waterway No. 1 (Hylebos Waterway). Situate in the County of Pierce,
and any structures appurtenant thereto (the "Property") for State of
' purposes of conducting the Work in accordance with the schedule set Washing-
forth in Table 1 of the SOW, as may be amended from time to time ton.
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the
Commencement Bay Natural Resource Damage Trustees and their
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designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon_ Property. Licensee and its agents,
contractors, and subcontractors. shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall

- promptly notify Licensor of any modifications in the schedule. At

least one week prior to, each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to: '

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: Les D. Lonm’ng
~Organization: McFarland Cascade Holdings, Inc.
Address: P.0. Box 1496

_ Tacoma, WA 98401-1496
Ph: (206) 572-3033
Fax: (206) 627-6887

VOn-site contact for the Licensor is:

Name: Les D. Lonning
Organization:_McFarland Cascade Holdings, Inc.
Address: P.0. Box 1496

Tacoma, WA 98401-1496
Ph: (206) 572-3033
Fax: - (206) 627-6887

3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor

-2 -



from and against any and all losses, expenses, costs, obligations,
'recoverles, liens, claims, demands or causes of action for death,

personal injury or property damage including reasonable attorneys'
fees and costs but excluding liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negllgence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused by the negligence or willful
misconduct of Licensor or any other third party other
than lLicensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for losses due to
interruptions of business or .for any other form of
incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance. _Licensee shall maintain the insurance
in full force and effect during the term of this
Agreement and shall provide prior written notice to
Licensor in the event of a material change in or
cancellation or nonrenewal of the insurance policy.

Should Licensee fail to obtain insurance upon nonrenewal
or cancellation, this prov151on shall be subject to re-
negotiation by the parties in order to effectuate the
intent of thls Section 3(ii):

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that  this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for

- 3 -



matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
construed to be third party beneficiaries of this
Agreement. :

A 4. Interference with Licensor's Operations. All
activity permitted by this temporary license shall be carried on

in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
1nformat10n applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access. -

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of sampling completed on the Property provided enough
sampling material is available. Licensor shall give the Licensee
one week notice of the desired split sampling and shall cooperate
fully in the coordination of the split sampling. Licensee shall
have the right, at Licensee's expense, to obtain, within a
reasonable period of time, copies of the results of any split
samples taken by Licensor. Upon request, Licensor shall also have
the right, at Licensor's expense, to obtain, within a reasonable
period of time, copies of the sampling results from the Property.
It shall be the sole responsibility of the Licensee to lawfully
dispose of any material Licensee has gathered as part of the
sampling process. Licensor shall have the same responsibility w1th
respect to any split samples taken by Licensor.

6. Effective Date and Term of Agreement. This

Agreement shall be effective upon signature by all parties and .

shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein.

7. Llcensor s__ Warranty. Licensor represents and -
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.



‘8. Applicable lLaw. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees:
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this- Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

10. Pparties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the
parties have executed this agreement as of the day and year
opposite each party's signature.

HYLEBOS CLE

Date: ¥ \luw 199Y

1 Date:_ Pl ;ié} /4?’7/ By: /4Lf(,ﬁf’4«4fc’é

For: McFar]and Cascade Holdings, Inc.
Owner/Operator

Address: P.0. Box 1496
Tacoma, WA 98401- 1496




APPENDIX A

‘Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12° MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.
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NOTES:
1. HYDROGRAPHIC SURVEY BY BLUE WATER ENGINEERING JUNE, 1993

DRAF 2, PLANIMETRlé FEATURES AND TOPOGRAPHY WMAPPED BY AERO-OATA CORPORATION
ARE FOR CONDITIONS ON MAY 7, 1993
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ESTABUSHED 1973
MEAN LOWER LOW WATER = 0.0 .

4 - EXISTING TOP OF BANK LOCATIONS ARE APPROXIMATE

5. L REFPRESENTS AREAS WITH INSUFFICIENT DATA FOR CONTOUR CREATION

6. == PARCEL BOUNDARIES DIGMIZED FRQM PARCEL MAPS PR‘ODUCED BY THE
CITY OF TACOMA, PUBLIC WORKS ENGINEERING CIS MAPPING

7. THE FOLLOWING DATA WAS DIGMZED FROM A TACOMA/PIERCE CNTY HEALTH MAP (1988)
734 AN seep
734 ~¢ ouTFaL

8. PARCEL NUMBERS TAKEN FROM PRC ENVIRONMENTAL MANAGEMENT (1993)

9. HYLEBOS WATERWAY SAMPLING STATIONS

@ HY-01 SUBSURFACE CORE SAMPLES, SURVEY CODE, AND STATION 1D

HY-13 SURFACE SAMPLES, SURVEY CODE, AND STATION ID

@1-50 PROPOSED STATION LOCATIONS FOR SAMPLING EVENT 1A AND STATION 1D
c SURVEY CODE

Landou {1992)

tandau ($991)

Conestoga—Rovers & Associotes (1989, 1990)

Tetra Tech (1988)

Tetra Tech (1985)

Norton and “Johnzon (1985)

Johnsen et al. {1984)

Domes and Moore {1981)

Riley et al. (1981)

Norton and Barnard (1992) 11

OO NP RN -

Boateng and Associates (1992) 12

Sweet—Edwards/EMCON (1991) 13

CENEX Boateng and Associates (1990) 14
FLED PLANT Heftner (1989) 15
Sweet-Edwards /EMCON (1989) 16

Domea and Moore {1985) 17

19

Ecology (1982) 18
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STRIPLIN ENVIRONMENTAL ASSOCIATES, INC. | DALTON, OLMSTED & FUGLEVAND, INC. OTk produd ared in anticipation o gation:

6541 Sexton Dr. NW, Suite E-1
Olympia,"WA 08502 (206) 866-2336

19017 120th Ave. NE. Suite 107
Bothell, WA 98011  (206) 486-7905

Figure 13b. Station locations for Sampling Event 1A in middle
Hylebos Waterway.
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== PARCEL BOUNDARIES DIGITIZED FROM PARCEL MAPS PRODUCED BY THE
CITY OF TACOMA, PUBLIC WORKS ENGINEERING GIS MAPPING

THE FOLLOWING DATA WAS DIGINZED FROM A TACOMA/PIERCE CNTY HEALTH MAP (1988)
734 AN seep
734 o~ outrad

PARCEL NUMBERS TAKEN FROM PRC ENVIRONMENTAL MANAGEMENT (1993)

HYLEBOS WATERWAY SAMPUNG STATIONS

@ HY-01 SUBSURFACE CORE SAMPLES, SURVEY CODE, AND STATION ID

B HY-13 SURFACE SAMPLES, SURVEY CODE, AND STATION ID

@150  PROPOSED STATION LOCATIONS FOR SAMPUNG EVENT 1A AND STATION 10
FERENC su €OD!

Landad (¥992) 1
Landau (1991) 2
Conestogo-Rovers & Associales (1989, 1990) 3
Tetro Toch (1988) 4
Tetra Tech (1985) 5
Norton and Johnson {1985) 6
Johnson et ol. (1984) 7
Domes and Moore (1981) 8
Riley ot al. (1981) 9
Norton and Barnard (1992) 11
Boateng ond Associotes (1992) 12
Sweet-Edwards/EMCON (1991) 13
Boateng and Associates (1990) 14
Hoffnor (1989) 15
Sweet-Edwords/EMCON (1988) 1
Domes and Moore {1985) 17
Ecology (1982) B BT}

Viclnity Map
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6541 Sexton Or. NW, Suite E-1
.
Olympia, WA 98502 (206) 866-2336
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19017 120th Ave. N.E. Suite 107

Figure 13c. Statlon locations for Sempling Event 1A in outer
Hylebos Waterwsy,  °
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NOTES;
1. HYDROGRAPHIC SURVEY BY BLUE WATER ENGINEERING JUNE, 1993
2. PLANIMETRIC FEATURES AND TOPOGRAPHY MAPRED BY AERQ-DATA CORPORATION
ARE FOR CONDSTIONS ON MAY 7, 1993
3. VERTICAL DATUM: PORT OF TACOMA/CORPS OF ENGINEERS
. ESTABLISHED 1973
MEAN LOWER LOW WATER = 0.0
[ EXISTING TOP OF BANK LOCATIONS ARE APPROXIMATE
5. [ ] REPRESENTS AREAS WITH INSUFFICIENT DATA FOR CONTOUR CREATION
6. == PARCEL BOUNDARIES DIGITIZED FROM PARCEL MAPS PRODUCED BY THE
CITY OF TACOMA, PUBLIC WORKS ENGINEERING GIS MAPPING
7. THE FOLLOWING OATA WAS DIGMZED FROM A TACOMA/PIERCE CNTY HEALTH MAP (1988)
734 AN seee
734 ~ outPAlL
8. PARCEL NUMBERS TAKEN FROM PRC ENVIRONMENTAL MANAGEMENT (1993)
9. HYLEBOS WATERWAY SAMPUNG STATIONS

@ HY-81 SUBSURFACE CORE SAMPLES, SURVEY CODE. AND STATION ID

BHY-13 SURFACE SAMPLES, SURVEY CODE, AND STATION ID

@ 1-60  PROPOSED STATION LOCATIONS FOR SAMPLING EVENT 1A AND STATION 1D
SURVEY_ REFERENCE Ul 0D
Landou (1992)

Landeu {1991) .
Conestogo—Rovers & Assocloles (1989, 1990)
Tetra Tech (1988)

Tetra Tech (1885)

Norton and Johnson (1985)

Johnson et of. (1984)

Dames and Moore (1981)
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Riley et al. (1981) 9
Norton ond Barnard (1992) . "
Booteng and Associotes (1992) 12
Sweet—Edwards/ENCON (1991) 13
Booteng and Associotes {1990) 14
Hefiner (1989) 15
Swaeet—Edwarda/EMCON (1988) 16
. Dames and Moore {1985) 17
\ Ecology (1982) 18

. < Vieinity Map
200 1] 200 Ll
font
STRIPLIN ENVIRONMENTAL ASSOCIATES, INC. | DALTON, OLMSTED & FUGLEVAND, INC. PRIVILEGED ANDCONFIDENTIAE—Fork—product—prepered—hr s u
6541 Sgxton Dr. NW, Suite E—1 19017 120th Ave. N.E. Suite 107 w‘q Figure 13a. fl\;h::. l;::::n:y'!or Sampling Event 1A in inner
Olympio, WA 98502 (206) B66-2338 Bothell, WA 98011  (206) 486-7905 . - ]mwn»c: HYSE13R6 IME 4/28/94 130




-.\ | - SEGMENT 2

NOTES; '
DRAFT 1. HYDROGRAPHIC SURVEY BY BLUE WATER ENGINEERING JUNE, 1993

2. PLANIMETRIC FEATURES AND TOPOGRAPHY MAPPED BY AERO-~DATA CORPORATION
ARE FOR CONDMONS ON MAY 7. 1993

3. VERTICAL OATUM: PORT OF TACOMA/CORPS OF ENGINEERS

ESTABUSHED 1973
MEAN LOWER LOW WATER = 0.0
4. - DOSTING TOP OF BANK LOCATIONS ARE APPROXIMATE
22011 22091 5. . REPRESENTS BUALDINGS

ENY REPRESENTS STRUCTURES (MDORING POSTS, RAMPS, UNKNOWN OBJECTS,
LOADING FACLMES, EC.).

Data coliected by Boateng (1990) will
substituted for sampling in this arca

12111

q‘}, Data collected by Landeu (1991) will
%, substituted for sampling in this area ,
%
12020 T SEGMENT 1
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STRIPLIN ENVIRONMENTAL ASSOCIATES, INC. | DALTON, OLMSTED & FUGLEVAND, INC.
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NOTES; .
» 1. HYDROGRAPHIC SURVEY BY BLUE WATER ENGINEERING JUNE. 1993

2. PLANIMETRIC FEATURES AND TOPOGRAPHY MAPPED BY AERO-OATA CORPORATION
ARE FOR CONDMIONS ON MAY 7, 1983
3. VERTICAL DATUM: PORT OF TACOMA/CORPS OF ENGINEERS
ESTABUSHED 1973
MEAN LOWER LOW WATER = 0.0

4. - EXISTING TOP OF BANK LOCATIONS ARE APPROXIMATE

~

s. . REPRESENTS BUILDINGS

: REPRESENTS STRUCTURES (MOORING POSTS, RAMPS, UNKNOWN OBJECTS,
LOADING FACIUTES, ETC.).

WVicinity Map

STRIPLIN ENVIRONMENTAL ASSOCIATES, INC. | DALTON, OLMSTED & FUGLEVAND, mé.
6541 Sexton Dr. NW, Suite E-1 . 19017 120th Ave. NE Suite 107

Olympio, WA 98502 (206) 8662335 Bothell, WA 98011 (206) 485-7905

Figure 1c. Sampling areas for Event 1B
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BOGLE & GATES e ¥.»* MEMORANDUM
. PRI T !
S
May 3, 1994 ’ ’@%g\ 14489-48411
. . . wﬁ
S, e
g, (‘;O le
T0: ~ Hylebos Waterway Landowners/Operators ", / Q>€>
/;0 /
FROM: Leonard H. Sorrin o : 4“%@ ‘29{
RE: ~ Hylebos Waterway Access Agreement ' ”“ay

On behalf of the Hylebos Cleanup Committee ("HCC"), consisting of
Occidental Chemical Corp. ASARCO, Inc., the Port of Tacoma, General Metals of
Tacoma, Inc., Kaiser Aluminum and Chemical Corp., and ELF Atochem-North
America, Inc., I have enclosed the final version of the access agreement
relating to the Hylebos Waterway. Many of the changes requested during our
February 15, 1994 meeting have been incorporated into the Agreement.

The sampling to take place will be very unintrusive. The vast
majority of the property along the Waterway will have several grab samples
taken from the nearshore sediment. This sampling will not include any work
from a boat: shoreline access will suffice. This work is described in :
Appendix A of the Right of Entry Agreement. In addition, core samples will be
drilled starting at the mudline. With the exception of five properties, all
of the core samples will be taken from Port of Tacoma property.

Many of you were interested in the level and type of insurance the
HCC would carry related to its access to your property. Recently, the HCC
obtained insurance for the contemplated activities. That insurance has been
incorporated into the text of the Agreement.

As you know, the HCC-has agreed to a timetable for the performance
of the Work that will be difficult to satisfy under the best of circumstances.
Failure to comply with that schedule could subject the members of the HCC to
substantial stipulated penalties.

As a result, it is important to emphasize the significance of
having signed agreements by May 15, 1994. If such access is not granted by
that date, due to the substantial liability faced by the HCC, the HCC will be
forced to request that the EPA acquire access pursuant to its powers under
42 U.S.C. § 9604.

Please fill in the legal description of your property and be sure
to provide the name of your on-site coordinator and the person to whom you
wish notices pursuant to the Agreement to be sent.

: Should any questions arise during your review of the enclosed
Agreement, please do not hesitate to call me at (206)621 -1557 or Paul
Fyg]evand at (206)486-7905.. ,

Attachment(s)



Memorandum to Hylebos Waterway Landowners/Operators
May 3, 1994
Page 2

- cc:  Hylebos Cleanup Committee (w/att.)

Lori Houck (w/att.)
.Pau1 Fuglevand (w/att.)




DRAFT
_ : 5/4/94.
RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency. ("EPA"), Docket = No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway:; and

' WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth; : :

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location_and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows:

A tract of land located in Government Lots 10 & 11, Section 26,
Township 21 North, Range 3 East of the Willamette Meridian.

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the



commencement Bay Natural Resource Damage Trustees and their
designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property, -
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: Carl Swindahl

Organization: Modutech Marine, Inc.

Address: 2218 Marine View Drive
Tacoma, WA 98422

Ph: 206-272-9319

Fax: 206-272-9337

On-site contact for the Licensor is:

Name: Darrin Swindahl

Organization: Modutech Marine, Inc.

Address: 2218 Marine View Drive
Tacoma, WA 398422

Ph: ' 206-272-9319

Fax: - 206-272-9337




_ 3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability- relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon. or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused the negligence or willful

" misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for 1losses due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of

- $2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated:;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be

-3 -



construed to be third party benef1c1ar1es .of this
Agreement.

4. Interference .with Licensor's Operations. - All
activity permitted by this temporary license shall be carried on

in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,"
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor
shall give the Licensee one week notice of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable period of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has
gathered as part of the sampling process. Licensor shall have the
. same responsibility with respect to any split samples taken by
Licensor.

6. Effective Date and Term of Adgreement. This
Agreement shall be effective upon signature by all parties and

shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein. Any
monitoring equipment installed on the Property shall be removed in
compliance with applicable rules and regulations.

7. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.

8. Applicable Law. The partles agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

-4 -



9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the

parties have executed this agreement as of the day and year
opposite each party's signature.

HYLEBOS CLE (60) TTEE

Date: 2¢ Q)UU‘/ 1274 By:

Date: May 25, 1994

Owner/Operator

Address: 2218 Marine View Drive
o __ Tacoma, WA 98422




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12> MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but .
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
- drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.
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THIS AGREEMENT is made between the Hyleboél Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc.; Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
‘Bay/Near Shore Tideflats Superfuna Site, and has entered into an -
Administrative Order on <Consent with the United States
Environmental Protection Agency ("EPA"), Docket No.
1093-07-03- 104/122 -("AOC"), which includes a Statement of Work
. ("SOW"), requiring that certain work be performed in connectlon

with the study of the Hylebos Waterway:; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth; : ' :

NOW, THEREFORE, the parties agree as follows:

1. Permission, Iocation and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows.

SEE ATTACHED

and any structures appurtenant: thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the



Commencement Bay Natural Resource Damage Trustees and their
designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws. '

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of -anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property, -
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited +to, -the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager-

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor sh@ll be directed to:

Name: BRETT JACOBSEN
Organization: MINTERCREEK DEVELOPMENT
Address: 4224 WALLER ROAD
TACOMA, WA 98443
Ph: (206) 922-6676
Fax: (206) 922-2676

On-site contact for the Licensor is:

‘Name: SAME AS ABOVE

Organization:
Address:

Ph:
Fax:




'3, . Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations: '

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for 1losses "due to-
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general 1liability
insurance policy maintained by the HCC. =~ Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a‘claim by Licensor for indemnity pursuant to
this section; '

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that  this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be

-3 -



construed to be third party beneficiaries of this

Agreement.
4. Interference with ILicensor's erratlons. All

act1v1ty permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor
shall give the Licensee one week notice of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable period of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has .
gathered as part of the sampling process. Licensor shall have the

 same responsibility with respect to any split samples taken by

Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and

shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such-
earlier date as EPA may authorize. Licensee shall promptly notify-
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein. Any
‘monitoring equipment installed on the Property shall be removed in
compliance with appllcable rules and regulations.

7. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises. :

8. Applicable Law. The parties agree that,.without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

-4 -




' 9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the

parties have executed this agreement as of - the day and year
opposite each party's signature.

P COMMITTEE ~

Date: 2% \}Uu—{. 17297

| | 512 -4
\ .
Date: By: \ | é%ﬁd'QAﬂr .

NAIS W
For: MIN

Owner/Operator

Address 4224 NALLER ROAD
TACOMA, WA 98443




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12° MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but;
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.
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PARCEL A:

PORTION OF LOT 2+ SECTION 26+ TOWNSHIP 21 NORTHy RANGE 3 EAST OF THE
WeMay IN PIERCE COUNTY, WASHINGTONs DESCRIBED AS FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE GOVERNMENT MEANDER LINEs SAID
MEANDER LINE BEING THE SOUTH BOUNDARY OF LOT 2+ WITH THE SOUTHEASTERLY
LINE OF EAST 11TH STREET:; THENCE NORTH 42°44°* EAST ALONG THE SAID
SOUTHEASTERLY LINE OF EAST 11TH STREET FOR A DISTANCE GOF 330 FEET;
THENCE SOUTH 47° 16" EAST AND AT RIGHT ANGLE TO THE SOUTHEASTERLY LINE
OF EAST 11TH STREET FOR A DISTANCE OF 360 FEETy MORE JR LESSe TO A
POINT IN THE SOUTH LINE OF SAID LOT 2; THENCE NORTH 89°32° WEST ALONG
THE SAID SOUTH BOUNDARY LINE OF SAID LOT 2 FOR A DISTANCE OF 410 FEET.
MORE OR LESSy TO A CORNER OF GOVERNMENT MEANDER LINEs SAID CORNER EEING
IN THE SOUTH BOUNDARY LINE OF SAID LOT 2; THENCE NORTH 80°33® WEST
ALONG THE SAID GOVERNMENT MEANDER LINE 75.69 FEET TO THE PLACE OF
BEGINNING.

EXCEPT THE NORTHEASTERLY 100 FEET THEREOF HERETOFORE CONVEYED TO CAMP
MANUFACTURING COMPANY BY DEED RECORDED JULY 17¢ 1947 UNDER AUDITOR'S
NJ. 1455234+ AND

EXCEPT THAT PORTION CONVEYED TO CLAYTON He. HARRIS BY DEED RECORDED
JANUARY 6+ 1965 UNDER AUDITOR®*S NOe. 2284604+ DESCRIBED AS FOLLOWS:

THAT PORTION OF GOVERNMENT LOT 2y SECTION 269 TOWNSHIP 21 NORTHy RANGE

3 EAST OF THE WeMey IN PIERCE COUNTYs WASHINGTONy DESCRIBED AS FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE GOVERNMENT MEANDER LINE BEING THE
SOUTHERLY BOUNDARY OF GOVERNMENT LOT 2+ WITH THE SOUTHEASTERLY LINE OF
EAST 11TH STREETs CITY OF TACOMA; THENCE NORTH 42°44* EAST ALONG THE,
SOUTHEASTERLY LINE OF EAST 11TH STREET 35.88 FEET TO A LINE PARALLEL
WITH AND 30 FEET NORTHERLY (MEASURED AT RIGHT ANGLES) TO SAID MEANDER
LINE; THENCE ON SAID PARALLEL LINE SOUTH 80°"33* EAST AND SOUTH 64°23!
EAST TO THE LINE BETWEEN SAID GOVERNMENT LOT 2 AND GOVERNMENT LOT 4 OF
SAID SECTION; THENCE ON SAID LINE NORTH 89°32*' WEST 71 FEETs MORE OR
LESSs TO SAID MEANDER LINE; THENCE ON SAID MEANDER LIME NORTH 80° 33!
WEST T75.69 FEET TO THE POINT OF BEGINNING.

AND EXCEPT THAT PORTION DESCRIBED AS FOLLLOWS:

COMMENCING AT THE INTERSECTION OF THE SOUTHEASTERLY LINE OF EAST 11TH
STREET AND SOUTHERLY LINE OF GOVERNMENT LOT 24 SECTION 26+ TOWNSHIP 21
NORTHy RANGE 3 EAST OF THE WeMes IN PIERCE COUNTYs WASHINGTON; THENCE
NORTH 42°44° EAST ALONG SAID SOUTHEASTERLY LINE OF EAST L1TH STREET,
216 FEET TO THE TRUE POINT OF BEGINNING; THENCE CONTINUING NORTH 42° 44"
EAST ALONG SAID SOUTHEASTERLY LINE OF EAST 11TH STREET, 14 FEET;




THENCE SOUTH 47°16°' EAST 160 FEET; THENCE NORTHWESTERLY IN A STRAIGHT
LINE TO A POINT WHICH IS SOUTH 47°16°' EAST 26.5 FEET FROM THE POINT OF
BEGINNING; THENCE NORTH 47°16* WEST 26.5 FEET TO THE POINT. OF .
BEGINNING.

PARCEL B:

THAT PORTION OF GOVERNMENT LOT 4, SEtTION 26y TOWNSHIP 21 NDRTHs RANGE
3 EAST OF THE WeMey IN PIERCE COUNTYy WASHINGTONs DESCRIBED AS FOLLOWS:

COMMENCING AT THE INTERSECTION OF THE GOVERNMENT MEANDER LINEs SAID
MEANDER LINE BEING THE SOUTH BOUNDARY OF GOVERNMENT LOT 2+ WITH THE
SOQUTHERLY LINE OF EAST 11TH STREET IN THE CITY OF TACOMA; THENCE NORTH
42° 44 EAST ALONG THE SAID SOUTHEASTERLY LINE OF EAST 11TH STREET 230
FEET; THENCE SOUTH 4T7°16°* EAST 270.63 FEET TO THE LINE BETWEEN
‘GOVERNMENT LOT 2 AND GOVERNMENT LOT 4 OF SAID SECTIONs BEING THE TRUE
POINT OF BEGINNING FOR THIS DESCRIPTION; THENCE SOUTH 42°44* WEST 129
FEETy MORE OR LESSy TO A LINE PARALLEL WITH AND 30 FEET MORTHERLY
(MEASURED AT RIGHT ANGLES) TO SAID MEANDER LINE; THENCE ON SAID
PARALLEL LINE NORTH 38°12' WEST AND NORTH 64°23°' WEST TO SAID LINE
BETWEEN GOVERNMENT LOTS 2 AND 4; THENCE ON SAID LINE SOUTH 89°32" EAST
206 FEETe MORE OJR LESSe TO THE POINT OF BEGINNING.

PARCEL C:

COMMENCING AT THE INTERSECTION OF THE SOUTHEASTERLY LINE OF EAST 11TH
STREET AND THE SOUTHERLY LINE OF GOVERNMENT LOT 2¢ SECTION 26+ TOWNSHIP
21 NORTHe RANGE 3 EAST OF THE WeMe.s IN PIERCE COUNTY, WASHINGTON;
THENCE NORTH 42°44°* EAST ALONG SAID SOUTHEASTERLY LINE OF EAST 11TH
STREETs 230 FEET; THENCE SOUTH 47°16°' EAST 270.63 FEET TO THE SOUTH
LINE OF SAID GOVERNMENT LOT 2+ BEING THE TRUE POINT OF BEGINNING;
THENCE NORTH 47°16°* WEST ALONG THE HEREINAFTER REFERRED TO LINE "X"s A
DISTANCE OF BO FEET; THENCE SOUTH B89°32°'32" EAST PARALLEL WITH THE
SAUTH LINE OF SAID GOVERNMENT LOT 2 TO INTERSECT A LINE PARALLEL VITH
AND WHICH IS NORTH 42®°44* EAST 20 FEET DISTANT FROM THE ABOVE-MENTIONED
LINE "X"; THENCE SOUTH 47°16' EAST ON SAID PARALLEL LINE 80 FEET TO THE
SOUTH LINE OF SAIDO GOVERNMENT LOT 27 THENCE NORTH 89°32°'32" WEST ALONG
SAID SOUTH LINE TO THE TRUE POINT OF BEGINNING.
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RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Adninistrative Order on Consent with the United States
Environmental Protection Agency ("EPA"Y), Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and : ,

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their

consultants, subject to the terms and conditions hereinafter set
forth; ‘

NOW, THEREFORE, the parties agree as follows:

1. Permission, lLocation and Access. Subject to the:
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows:

See Exhibit A attached and ihcorporated herein by this reference.

and -any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the- Washington State Department of
Ecology and its designated representatives ("DOE"), and the
Commencement Bay Natural Resource Damage Trustees and their



designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

. 2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at

least two calendar weeks notice of the schedule of anticipated .
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for. the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by .Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager -
Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: R. D. Curtis, Plant Manager
. Organization: lLouisiana-Pacific Corporation
Address: 3701 Taylor Way, P.0. Box 1936
Tacoma, WA 98421
Ph:__ (206) 383-2424
Fax:_(206) 272-7314

Oon-siteé contact for the Licensor is:

Name: R. D. Curtis, Plant Manager

Organization: Louisiana-Pacific Corporation

Address: 3701 Taylor Way, P.0. Box 1936
Tacoma, WA 98421 '

Ph: (206) 383-2424

Fax: (206) 272-7314

3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
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from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs but excluding liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
"indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(1) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused by the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for 1losses due to
interruptions of business or - - for any other form of
incidental or consequential damages;

(ii) the HCC shall not be. liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. - Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance. _Licensee shall maintain the insurance
in full force and effect during the term of this
Agreement and shall provide prior written notice to
Licensor in the event of a material change in or
cancellation or nonrenewal of the insurance policy.
Should Licensee fail to obtain insurance upon nonrenewal
or cancellation, this provision shall be subject to re-
negotiation by the parties in order to effectuate the
intent of this Section 3(ii):;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section; ~

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance - Law, Title 51 RCW, and ‘that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no'
circumstances be liable in any manner to Licensor for
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matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
construed to be third party beneficiaries of this

Agreement.
4. Interference with Licensor's Operations. All

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of sampling completed on the Property provided enough
sampling material is available. Licensor shall give the Licensee
one week notice of the desired split sampling and shall cooperate
fully in the coordination of the split sampling. Licensee shall
have the right, at Licensee's expense, to obtain, within a
reasonable period of time, copies of the results of any split
samples taken by Licensor. Upon request, Licensor shall also have
the right, at Licensor's expense, to obtain, within a reasonable
period of time, copies of the sampling results from the Property.:
It shall be the sole responsibility of the Licensee to lawfully
dispose of any material Licensee has gathered as part of the
sampling process. Licensor shall have the same responsibility with
respect to any split samples taken by Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and
shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
. earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein.

7. Licensor's _Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.




8. Applicable Law. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded. : ‘

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the
parties have executed this agreement as of the day and year
opposite each party's signature.

HYLEBOS CLEANUP

pate: 2§ \]uw/ 199 ¢ ABy:

. LICENSOR

\ {
Date: July 8, 1994 By: Q ;#/é/ém

CONTROLLER-OF OPERATIONS

For: LOUISIANA-PACIFIC CORPORATION
Owner/Operator

Address: N. 13455 Government Way
Hayden Lake, ID 83835




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12’ MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five. properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
“accepted by the EPA, the locations will be forwarded to all landowners.




. ( © EXHIBIT A r
PAR@L naAn . ) .

Commencing at the Southeast coner of Section 36, Township 21 North, .Range 3 East
of the Willamette Meridian, thence Westerly along the South line of said ..
Section 36 a distance of 365.49 feet to the Northwesterly right of way lime of
Hylebos Access Road; .thence on an angle to the right of 128°32' 54"; _
Northeasterly along the said right of way line a distance of 225.38 feet to )
the true point of beginning of this description; thence continuing Northeaste:ly
along said right of way distance of 457.06 feet to the P.C, of a curve to the &
left having a radius of 904.93 feet; thence along said curve to the left through

a central angle of 5°00'36"™ a distance of 79.13 feet; then Northwesterly on a -
line parallel with and 100.00 feet measured at a right angle from the Southerly
pierhead linme of Hylebos Waterway extended Southeasterly, and also more or less
2long the. center line of Hylebos Creek Channel as now located, to a point on
the Hasterly pilerhead 1ime of the.Hylebos Waterway turning basin, thence on an
angle to the left of 90° a distance of 100.00 feet along the said Easterly
pierhead line to intersect the satd Southerly pierhead line of said waterway;
‘thence on an_angle to the right of 90° along the said Southerly pierhedd line

a distance of 163.01 feet to & point on the South line of the Northwest quarter
of the Southeast quarter of said Section 36; thence continuing Northwesterly
along the Hylebos Waterway plerhead line a distance of 250.0 feet; thence on

an angle to the left of 90° a distance of 815.94 feet to a point on the
Nogtherly right of way .line of .Taylor.Way; Thence on an angle-to-thé-left of
91°04'32" along the said right of way line distance of 1,226.11 feet to
intersect a curve to the left having a radius of 348.27 £eet, said radius
‘point being on a angle to the left of 99°57' 44" from the said point of
intersection; thence along said arc to the left through a central angle of 81°
4B’ a distance of 497.21 feet to the true point of beginning.

Situate in the City ongacOma, County of Pierce and State of Washington.

PARCEL ''B"
The North half of the North half of the Northeast quarter of the Southeast
quarter of the Southeast quarter of Section 1, Iownship 20 North, Range 3 East
of the Willamette Meridian.

‘ EXCEPT the Iast 30 feet, the North 30 feet and the West 60 feet for roads.

: Sxtuate in the C;ty of . Fxfe, COuntx.of ?1erce and State of Washington.
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THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

- WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency ("EPA"), Docket  No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway:; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and

WHEREAS, in order to allow the Work to take place,
Llcensor is w1111ng to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth;

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a. temporary
license to enter upon L1censor s property, the legal description
of which is as follows:

553 F‘EE(::EEI\/EE(:)
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BOGLE & GATES

THAT PORTION OF GOVERNMENT LOT 9, SECTION 26, TOWNSHIP 21 NORTH, RANGE 3 EAST OF

THE W.M., LYING. NORTHWESTERLY OF THE NORTHWESTERLY LINE OF LINCOLN AVENUE AND
SOUTHWESTERLY OF THE SOUTHWESTERLY LINE OF HYLEBOS CREEK WATERWAY AND EASTERLY
OF A LINE DRAWN N 1 DEGREE 27'35" EAST FROM A POINT ON THE SOUTH LINE OF SAID

GOVERNMENT LOT 9, WHICH POINT IS 754 FEET FROM THE SOUTHEAST CORNER OF SAID LOT.EXCEPI

and any structures appurtenant thereto (the "Property") for TAYLOR

purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time

"and for ingress and egress to perform the work. EPA and its

designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the
Commencement Bay Natural Resource Damage Trustees and their

WAY.




designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates .of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the ©presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: JOE D. GUIZZETTI
Organization: _ BUFFELEN WOODWORKING CO.
Address: 1901 TAYLOR WAY
TACOMA, WASHINGTON 98421
Ph: (206)627-1191
Fax: : (206) 383-2060

On-site contact for the Licensor is:

‘Name: JOE D. GUIZZETTI
Organization: BUFFELEN WOODWORKING CO.

Address: 1901 TAYLOR WAY
TACOMA, WASHINGTON 98421
Ph: (206)627-1191
Fax: (206)383-2060
3. Liability. The HCC shall, under the terms and

conditions set forth below, indemnify and hold harmless Licensor
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from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
‘personal injury or property damage including reasonable attorneys'
fees 'and <costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following condltlons and limitations:

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused by the negligence or willful

misconduct of Licensor or any other third party other -

than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for 1losses due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request the HCC shall furnish Licensor proof of
such insurance. _Licensee shall maintain the insurance
in full force and effect during the term of this
Agreement and shall provide prior written notice to
Licensor in the event of a material change "in or
cancellation or nonrenewal of the insurance policy.
Should Licensee fail to obtain insurance upon nonrenewal
or cancellation, this provision shall be subject to re-
negotiation by the parties in order to effectuate the
intent of this Section 3(ii):

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated;

(v) the individual members of- the HCC shall under no
circumstances be liable in any manner to Licensor for
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matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreenment. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
construed to be third party beneficiaries of this

Agreement.
4. Interference with Licensor's Operations. All

activity permitted by this temporary license shall be carried on
~ in such a manner so as not to unduly interfere with Licensor's

property and operations or its use of its facilities. Licensee's
- entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of sampling completed on the Property provided enough
sampling material is available. Licensor shall give the Licensee
one week notice of the desired split sampling and shall cooperate
fully in the coordination of the split sampling. Licensee shall
have the right, at Licensee's expense, to obtain, within a
reasonable period of time, copies of the results of any split
samples taken by Licensor. Upon request, Licensor shall also have
the right, at Licensor's expense, to obtain, within a reasonable
period of time, copies of the sampling results from the Property.
It shall be the sole responsibility of the Licensee to lawfully
dispose of any material Licensee has gathered as part of the
sampling process. Licensor shall have the same responsibility with
respect to any split samples taken by Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and

shall terminate upon receipt by the Licensee of notice. that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notlfy
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein.

7. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above descrlbed premises.




8. Applicable Law. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

10. Parties Bound. This Agreement shall be blndlng upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the
parties have executed thls agreement as of the day and year
opposite each party's 51gnature.

'

HYLEBOS CLEANU I

pate: 2% va 199y y V/
LICENSOR

Date: ' By:

OE D. GUIZZETTI 7
Or: _BUFFELEN WOODWORKING CO.
Owner/Operator

Address: 1901 TAYLOR WAY
TACOMA, WASHINGTON 98421
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APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos |
Waterway (0’ to + 12’ MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment

which may require remediation. The sampling will generally involve walking along the

shoreline and collecting surface sediment from five to ten locations along each property.

The sediment from each property will be composited and submitted for chemical analysis.

Currently 63 shoreline composites, covering the entire shoreline, have been identified but

not yet reviewed or accepted by EPA. In addition, five properties will have core samples

drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners. '
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SEATTLE, WASHINGTON 98101-2346
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Tod A. Gold
Assistant General Counsel
U. S. Environmental Protection Agency, Region 10
1200 Sixth Avenue A
Seattle, Washington 98101 | /

Re: Commencement Bay Nearshore/Tideflats Superfund Site
Site Access Agreement

.Dear Mr. Gold:

Enclosed is the executed Consent to Access to Property permitting EPA and the HCC
to enter Weyerhaeuser’s Tacoma Export Fac111ty The anticipated shlppmg schedule
for the facility during the next three weeks is as follows:

July 18 to July 20, 1994 - No traffic expected

July 21 to July 23, 1994 - Vessel loading -
July 25 to July 29, 1994 - Vessels loading

August 1 to August 7, 1994 - No traffic expected

Also enclosed is a copy of the safety requirements germane to visitors at
Weyerhaeuser’s Tacoma Export Facility. In general, visitors are expected to:

. Wear hard hats, florescent vests or jackets, and safety shoes whlle on site;
. Use safety glasses in desngnated areas; and -
. Wear hearing protection while in the debarker area.

In addition, visitors must be accompanied by an escort at all times. - Please contact
John Gross at (206)924-4190 or me at (206)924-3440 to schedule site access and to



Tod A. Gold
July 16, 1994
Page - 2 -

arrange for a Health and Safety briefing in accordance with the terms of the access
agreement.

Very truly yours,

) o /{% 7&%
meberlyA ughes

Attorney

Enclosures

cc: Kevin Godbout - CH 1128
John Gross - CH 1K29
‘Allison Hiltner - Site Manager, Superfund Remediation Branch, EPA
Len Sorrin - Bogle & Gates

t:\hughk\cercla\gold.101

WEYTRH AL G S



file://t:/hughk/cercla/gold.l01

- CONSENT TO ACCESS TO PROPERTY

Owner Name: = Weyerhaeuser Company

Real Property Address: Tacoma Log Export Facility
3401 Taylor Way ‘
Tacoma, Washington - 98421

Weyerhaeuser Company ("Owner") hereby consents to entry and continued access to
property owned and controlled by it, as more specifically described in Attachment "A" to this
Agreement, by officers, employees, and authorized representatives of the United States
Environmental Protection Agency ("U.S. EPA"), and members, employees, and authorized
representatives of the Hylebos Cleanup Committee ("HCC"). The HCC is performing Pre-
Remedial Design Activities under Administrative Order on Consent (USEPA Docket No.
1093-07-06-104/22) with U.S. EPA, for the following purposes:

To complete those tasks required for Pre-Remedial Design Activities of the Hylebos
Waterway Problem Areas within the Commencement Bay Nearshore/Tideflats Site ("Site"),
which may include, but are not limited to, the following:

- to conduct geophysical, bathymetric or intertidal bank surveys;

- to collect such soil, intertidal or marine sediment, surface water, groundwater
and air samples, and take such photographs or other visual observations as
may be determined to be necessary for pre-remedial design purposes;

- to perform such tests or studies as needed to evaluate the effectiveness of
source control measures; ‘

- - ' to perform studies or measurements as needed to determine the applicability
of different technology options for sediment disposal or source control
effectiveness. : -

Owner also consents to entry and continued access to officers, employees and
authorized representatives of the Washington Department of Ecology ("Ecology") and the
Natural Resource Trustees for the Purposes of overseeing Pre-Remedial Design Activities.




Weyerhaeuser acknowledges that the actions of U.S. EPA under this Agreement are -
undertaken pursuant to its response and enforcement responsibilities under the
. Comprehensive Env1ronmental Response, Compensation and Liability Act (Superfund), 42
U.S.C. §6901 et. seq.

' Owner will, to the best of its ability, take such efforts as may be reasonably necessary
to ensure that its operations on the real property do not (1) impair the activities of the HCC
or EPA under this Agreement or (2) obstruct access to the real property of third parties.

Owner’s consent to entry onto the property is conditioned upon the following terms:

- for the testing scheduled to begin on July 18, 1884, the receipt of at least two
(2) days’ notice of the schedule of anticipated dates when access will be
necessary. For testing conducted subsequent to July 25, 1994, the receipt of
at least five (5) days’ notice of the schedule of anticipated dates when access
w1ll be necessary;

- all activities conducted under this Agreement must be carried out in a manner
that does not unduly interfere with the Owner’s operations on and uses of the
property. Owner ‘agrees to provide EPA and the HCC with an expected
schedule for shipping activity at the property on a monthly basis;

- prior to entering the property, EPA or the HCC shall arrange for their
officers, members, employees, agents, and representatives that will require
access to the property to complete Owner’s Health and Safety Training
program at which Owner shall provide relevant health and safety information
to be followed.

Owner is entitled to obtain a split sample of material sampled on the property.
Owner agrees to provide U.S. EPA with four (4) days’ advance notice of its desire to obtain
split samples and shall cooperate in the coordination of the split sampling. Owner agrees
to prowde U.S. EPA with a copy of the written reports of the split sampling.

Upon Owner’s request EPA and/or the HCC shall provide a copy of the written
reports of sampling taken under the authority of this agreement. Owner shall to pay a
reasonable fee to cover the cost of copying documents containing the results of sampling.

¥
I

i




This Agreement shall terminate (1) thirty (30) days’ after notice by Owner of its
revocation of consent to access for cause or (2) when the work required ‘under
Administrative Order on Consent, USEPA Docket No. 1093-07-06-104/22 has been
completed by the HCC. ‘

DATED THIS /7" 4ay of Tuly, 1994.

WEYERHAEUSER COMPANY

oy z%/m@/c%w

Title: m L [aw/ ‘M

t:\hughk\cerclavaccess.d01
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ATTACHMENT A

A portion of the Southeast quarter of the Northwest quarter and the Northeast quarter of
the Southwest quarter and the West half of the Southeast quarter of Section 36, Township
21 North, Range 3 East of the Willamette Meridian and more particularly described as
follows: S '

Commencing at the Northwest corner of the Northeast quarter of the Southwest quarter of
said Section 36; thence South 89°13’41" East along the North line of said subdivision for a
distance of 800.00 feet to the point of beginning; thence North 01°17°50" East parallel with
the West line of the Southeast quarter of the Northwest quarter of said Section 36 for a
distance of 228.30 feet to the Government pierhead line of Hylebos Waterway; thence South
48°15°35" East along said pierhead line for a distance of 1706.85 feet to a point 623.00 feet
North 48°15’35" West and 68.30 feet South 89°13’59" West from the Northeast corner of the

Southwest quarter of the Southeast quarter of said Section 36, said 68.30 feet measured

along the North line of said subdivision; thence South 41°44°25" West for a distance of
822.86 feet to the Northerly right-of-way line of Taylor Way; thence North 49°19°39" West
along said right-of-way line for a distance of 995.56 feet to the intersection with a line
parallel with the West line of the Northeast quarter of the Southwest quarter and 800.00 feet
East of said West line, as measured along the North line of said subdivision; thence North
01°34’59" East along said parallel line for a distance of 873.59 feet to the point of beginning. .
All encompassing an area of 25.88 acres more or less.

SUBJECT to easement 'granted to the Port of Tacoma recorded under Pierce County
Auditor’s Fee #1865190. ‘
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| A Weyerhaeuser

SEFTEMRER Z. 1992

TO OUR VALUED CUSTOMERS:

ATTACHED ARE SOME FROVISIONE Wz HAVE

SAFE ENVIRONMENT FOR ALL FERSONZ VISITING

Tacoma Export Facifity
3401 Taytor Way East -
Tacoma, Washingon 98421
Tel {2061 924 7320

MADE IN REGARD TO INSURING A

WEYEHAEUSER SORT YARDS.

FLEASE TAKE & MOMENT TO LOOKOVER THE REQUIREMENTS FOR EACH OF THE AREAS:

SMITH

THE T&IOMA EXFORT FACILITY. THE

YARD. - YOUR COMFPLIAMNCE WITH THESE

THE SAFETY OF ALL VIZSITORE.

ISLAND LOG YARD,

FRGCEDURES

AND THE VAIL LOG

WILL HELF Ue FPROVIDE FOR

THANIT YO FDR YOQUR HELF AND COOFERATION.

SINMCERELY .

DL . MCLEAN
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TACOMA EXPORT FACILITY
VISITOR CONDUCT EXPECTAIONS

Visitors to the Tacoma Export Facility are always welcome. To insure
safety for all visitors and our employees,visitors must comply with the
folliowing safety requirements:

X ‘Vehicles must follow the tratfic pattern.

X Report to the office for authorization to enter the log
sorting or storage areas.

* Hard hats must be worn &t all times in all areacs cf log yard,
shop and log boom. ,

b 4 High visibility vests or raincoats must be worn at all times
' while in the 1l0g sorting or starage areas.

X Caulked shoes or Korkers and life vests must be worn while on
log boom or rafts.

* Ltog decks must be inspected from the ground. Climbing on log
decks is prohibited. -

¥ No admittance to the log yard or storage areas unless
Weyerhaeuser personnel are present on site or arrangements are
made in advance for security persgnnel to be present... .

The required personal protective equipment is availbale for vour use and
‘can be obtained in the office. Thank you for yvour cooperation in
maintaining & safe work enviroment.
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TACOMA EXPORT FACILITY
SAFETY RULES
JANUARY 1993

* Foot traffic in the yard to be announced by radio - location
and number of people. :

X _ Auto and delivery vehicles to be announced by radio (route
and destination) and clearance approved before entering the
vard.

b 3 tLog truck drivers to bé'familiar with rules regarding truck
route, wrapper racks, and unloading procedures.

* Blow horn toc alert scalers when hauling loads by scaling
bunks.

X Stacker and sorter operators call barker operator when pulling

: logs away from #1 or #2 sortline bunks --- wait for response.

Xx Do not leave conveyors or barkers running when out of the

gortline or barker cabs.

. X Follow lock-out/tag-ocut procedures when worklng on equipment
(hog, conveyors, etc.).
* Wear safety harness when worklng on top of hog or on top of
bark bins.
* Wear hard hats when out of machine cabs or debarker cabs.
X Report all unsafe acts or conditiongkto your supervisor.
* Maintenance crews will have exclusive use of radio frequency

when working on equipment where radio communications are
necegsary. Maintenance crews will inform the yard personnel
and longshoremen whenever necessary.

X Personal protective equipment required in the yard.

* - Smoking allowed in designated areas only.




A\ Weyerhacuser

Tacoma, Washington 98477

FIRST CLASS MAIL

Leonard H. Sorrin, Esq.
Bogle & Gates

5100 Two Union Square
601 Union Street
Seattle, WA 98101

REQr: -~
i J}HI 0§ -
BOGGLE ¢ GATF A




’(‘/‘
gl

gf/\rv’\ VAL
/T
PERKINS COIE RECE!VED
A LAw PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

\ " "I
MAY 2 7 150
1201 THIRD AVENUE, 40TH FLOOR ® SEATTLE, WASHINGTON 98101-3099

(206) 583-8888 » FACSIMILE (206) 583-8500 - BOGLE & GATES

May 26, 1994

Leonard H. Sorrin
Bogle & Gates ¢
Two Union Square @%@W

601 Union Street

Seattle, WA 98101-2346

Re: Hylebos Right of Entry Agreement

Dear Len: .

Enclosed are two original executed Right of Entry
Agreements between the Hylebos Clean Up Committee and PRI
Northwest, Inc. As you can see, we have modified paragraph
four to strike the language regarding the moving of non-fixed
structures or machinery as needed for completion of the work.
I think this modification satisfies both of our clients' needs
given the scope of the sampllng at the site and the locatlon
of the barge.

However, if this is not acceptable, we would be happy to
discuss other ways of handling this modification.

If this agreement is acceptable, please return one of the
executed copies for our files. Please call me if you have any -
questions.

Yours very trﬁly,

\/JP
Robin K. ock .
RKR:slp
cc: George Aoki
Enclosures

{00000-0000/SL.941460.159]
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RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the Hylebos. Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, El1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with <the United States
Environmental Protection Agency ("EPA"), Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway:; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
"line"; and

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth;

NOW, THEREFORE, the parties agree as follows:

1. Permission, ILocation and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Llcensor s property, the legal description
of which is as follows:

(See attached Exhibit A)

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"),. and the




Commencement Bay Natural Resource Damage Trustees and their
designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws. '

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905 '

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: George T. Aoki

Organization: PRI NORTHWEST, INC.

Address:_733 Bishop Street, 28th Floor
Honolulu, HI 96813

"Ph:_ (808) 547-3282
Fax: (8U8) 547-3014

On~site contact for the Licensor is:

Name: Richard F. Moore
Organization: HART CROWSER, INC.
Address: 1910 Fairview Avenue East

Ph: (206) 324-9530
Fax:_ (206) 328-5581




3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs but excluding liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property.  The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused the negligence or willful.
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for losses due to
interruptions of business or for any other form of
incidental or consequential damages; '

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are
- not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of

- $2,000,000, with a $1,000,000 per occurrence limitation. .
Upon request, the HCC shall furnish Licensor proof of
such insurance;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial .
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreenment. For purposes of the enforcement of this
provision, the individual members of the HCC shall be

— 5 -




constfued to be third party beneficiaries of this

Agreement.
4. Interference with Licensor's Operations. All

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor : !

needed—for-cempletion—ef-the-Werk-and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor
shall give the Licensee one week notice of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable period of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material 'Licensee has
gathered as part of the sampling process. Licensor shall have the
_ same responsibility with respect to any split samples taken by
Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and

shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to

i a

a condition as near as possible to the condition of the property -

before the initiation of the work contemplated herein. Any
monitoring equipment installed on the Property shall be removed in
compliance with applicable rules and regulations.

7. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.

8. Applicable Law. The parties égree that, without
respect to its conflict of laws Jjurisprudence, the laws of the
State of Washington shall apply to this Agreement.

-4 -



9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

10. Parties Bound. This Agreement shall be binding upon
the Partles, their heirs, successors and a551gns.

IN WITNESS WHEREOF, the authorized representatlves of the

partles have executed thls agreement as of the day and year
opposite each party's signature.

o | HYWVO TEE
pate: 2% \):Jw a9y //By e /
LICENSOR

Date: MF\’(\; 9\5,\61074’ 'By- @/n iﬂ

For: PRI NORTHWEST INC.
Owner/Operator

Address: 733 Bishop Street, 28th Floor
: Honolulu, HI 96813




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12° MLLW) to identify sediments or other materials which may be
~sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly,. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.




! ‘ EXHIBIT A

Order No. 313032
~D-E-S-C-R-I-P5T-I-O-N

PARCEL "A"“:

All of that portion of Block 11 of '"STATE LAND COMMISSIONER'S
REPLAT OF BLOCKS 13 to 48 both inclusive, TACOMA TIDELANDS,
formerly in King County, commonly known as ASHTON'S REPLAT",
according to Plat filed for recorded December 23, 1918 in the
office of the County Auditor, described as follows:

Beginning at the most Northerly corner of Block 11; thence
running South 42°44'24" West along the Northwesterly line of
said Block, 910.00 feet to the Northeasterly line of Alexander
Avenue as now established, being 40.00 feet North 42044'24"
East from the original corner of said Block 11; thence South
47015'36" East along said Northeasterly line 200.00 feet;
thence North 42044'24" East 959.516 feet to the Northeasterly
line of said Block; thence North 69923' West 131.481 feet;
thence North 47015'36" West 78.199 feet to the point of
beginning, in Tacoma, Pierce County, Washington.

PARCEL "B'": ' ' :

Commencing at the most Northerly corner of Block 11 of "STATE
LAND COMMISSIONER'S REPLAT OF BLOCKS 13 to 48 both inclusive,
TACOMA TIDELANDS, formerly in King County, commonly known as
ASHTON'S REPLAT'", according to Plat filed for recorded December
23, 1918 in the office of the County Auditor; thence running
South 42044'24" West along the Northwesterly line of said
Block, 910.00 feet to the Northeasterly line of Alexander
Avenue as now established, being 40.00 feet North 42944'24"
East from the original corner of said Block 11; thence South
-47015'36" East along said Northeasterly line 200.00 feet to
the true point of beginning; thence North 42044'24" East
38.40 fee; thence South 47015'36" East 25.60 feet; thence
South 420944'24" West 21.30 feet; thence South 479015'36"

East 12.60 feet; thence South 42044'24" West 17.10 feet to
the Northerly line of Alexander Avenue; thence North
47015'36'" West to the true point of beginning, in Tacoma,
Pierce County, Washington.




RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

_ WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency ("EPA"), Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work:
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway; and

WHEREAS, it will be necessary for Licensee and its

collective agents, contractors and subcontractors to enter upon

Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water

"line"; and

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its: agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth;

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows: _

(See attached Exhibit A)

—

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set

_forth in Table 1 of the SOW, as may be amended from time to time

and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of

- Ecology and its designated representatives ("DOE"), and the
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Commencement Bay Natural Resource Damage Trustees and their
designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of

underground structures, utilities, and outfalls. Licensor will

provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: George T. Aoki
" Organization: PRI NORTHWEST, INC.

Address:_733 Bishop Street, 28th Floor
' _Honolulu, HI 96813

Ph:_(808) 547-3282

Fax: (808) 547-3014

Oon-site contact for the Licensor is:

Name: Richard F. Moore
Organization: HART CROWSER, INC.
Address: 1910 Fairview Avenue East

Ph: (206) 324-9530
Fax: (206) 328-5581




3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
- fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence .
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations: '

(i) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for losses due to
interruptions of business or for any other form of
incidental or consequential damages:;

(ii) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggrégate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title . 51 RCW,  and that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no

circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
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construed to be third party beneficiaries of this

Agreement.
4. Interference with Licensor's Operations. All

act1v1ty permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
prov1de the Licensee with any relevant health and safety
information applicable to the property if requlred by Llcensor for
access. Licensor sk ;
needed—ﬁe;;eemp;et*en—ef—%he—Werk—and shall prov1de necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor
shall give the Licensee one week notice  of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable period of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has
gathered as part of the sampling process. Licensor shall have the
same responsibility with respect to any split samples taken by
Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and
shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
‘Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein. Any
monitoring equipment installed on the Property shall be removed in
compliance with applicable rules and regulations.

: 7. Licensor's Warranty. = Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.

8. Applicable law. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.
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9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the
parties have executed thls agreement as of the day and year
opposite each party's signature.

HYLEBOS CLEANUE €O TTE

Date: RY¥ \)uc7 (79Y By:

LICENSOR

Date: “Aﬁﬁ Lg)lﬂﬂ4 | | <zfﬁ££””’ j§{£7
|

For: PRI NORTHWEST, INC.
Owner/Operator

Address: 733 Bishop Street, 28th Floor

Honolulu, HI 96813




APPENDIX A

~

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12° MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.




| | EXHIBIT A

_ Order No. 313032
D-E-S-C-R-I1-P-T-I-0-N

- PARCEL "A": :

All of that portion of Block 11 of "STATE LAND COMMISSIONER'S
REPLAT OF BLOCKS 13 to 48 both inclusive, TACOMA TIDELANDS,
formerly in King County, commonly known as ASHTON'S REPLAT",
according to Plat filed for recorded December 23, 1918 in the
office of the County Auditor, described as follows: -
Beginning at the most Northerly corner of Block 11; thence
running South 42944'24" West along the Northwesterly line of
said Block, 910.00 feet to the Northeasterly line of Alexander
Avenue as now established, being 40.00 feet North 42944'24"
East from the original corner of said Block 11; thence South
47015'36" East along said Northeasterly line 200.00 feet;
thence North 42944'24" East 959.516 feet to the Northeasterly
line of said Block; thence North 69923' West 131.481 feet;
thence North 47015'36'" West 78.199 feet to the point of
beginning, in Tacoma, Pierce County, Washington.

PARCEL "B'": '

Commencing at the most Northerly corner of Block 11 of "STATE
LAND COMMISSIONER'S REPLAT OF BLOCKS 13 to 48 both inclusive,
TACOMA TIDELANDS, formerly in King County, commonly known as .
ASHTON'S REPLAT", according to Plat filed for recorded December
23, 1918 in the office of the County Auditor; thence running
South 42044'24" West along the Northwesterly line of said
Block, 910.00 feet to the Northeasterly line of Alexander
Avenue as now established, being 40.00 feet North 42044'24"
East from the original corner of said Block 11; thence South
47015'36" East along said Northeasterly line 200.00 feet to
the true point of beginning; thence North 42044'24'" East
38.40 fee; thence South 47915'36" East 25.60 feet; thence
South 42044'24" West 21.30 feet; thence South 47015'36"
East 12.60 feet; thence South 42044'24" West 17.10 feet to
the Northerly line of Alexander Avenue; thence North
47015'36" West to the true point of beginning, in Tacoma,
Pierce County, Washington. ' '
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RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, con51st1ng of the Port of Tacoma,
Kalser Aluminum & Chemical Corporatlon, ASARCO, Inc., Occidental
Chemical Corporation, El1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative ©Order on Consent with ' the United States
Environmental Protection Agency ("EPA"), Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway:; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and

WHEREAS, in order to allow the Work to take place,
Llcensor is w1111ng to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth; ' :

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows: '

See. MWW ,/ﬂ?@

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress ‘and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the
Commencement Bay Natural Resource Damage Trustees and their




designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent’
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the-Liqensor shall be directed to:

o -
Name: (‘ﬂ/mi Frs e L
Organization: SAzc. 4 SssS. F <

Address:_ /4230 AL NE UiiEid LR
‘ TAco2 A PEeR

Ph:_ 2o - 353 v/

Fax: 222 -D20F

On-site contact for the Licensor is:

Name: ‘:S;ZﬂJi‘ A= /42@od45

Organization:
‘Address:

Ph:
Fax:

3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
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from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability relating to any

environmental contamination at the Property ("Damages"), that arise

out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(1) the HCC shall not be liable and shall have no

obligation to indemnify Licensor for any proportionate
share of Damages caused by the negligence or willful

misconduct of Licensor or any other third party other

than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for 1losses due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance. _Licensee shall maintain the insurance
in full force and effect during the term of this
Agreement and shall provide prior written notice to
Licensor in the event of a material change in or
cancellation or nonrenewal of the insurance policy.
Should Licensee fail to obtain insurance upon nonrenewal
or cancellation, this provision shall be subject to re-
negotiation by the parties in order to effectuate the
intent of this Section 3(ii);

(iii) Licensor shall notify the HCC in writing promptly

after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section; ' '

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for
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matters addressed by, relatlng to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
construed " to be third party beneficiaries of this
Agreement.

: 4. Interference with Licensor's Operations. All
activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of sampling completed on the Property provided enough
sampling material is available.. Licensor shall give the Licensee
one week notice of the desired split sampling and shall cooperate

‘fully in the coordination of the split sampling. Licensee shall

have the right, at Licensee's expense, to obtain, within a
reasonable period of time, copies of the results of any split
samples taken by Licensor. Upon request, Licensor shall also have
the right, at Licensor's expense, to obtain, within a reasonable
period of time, copies of the sampling results from the Property.
It shall be the sole responsibility of the Licensee to lawfully
dispose of any material Licensee has gathered as part of the
sampling process. Licensor shall have the same responsibility with
respect to any split samples taken by Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and

shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the 1n1t1atlon of the work contemplated herein.

7. Llcensor s Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.



8. Applicable lLaw. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

10. Parties Bound. This Agreement shall be binding upon
~the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the
parties have executed this agreement as of the day and year
opposite each party's signature.

HYLEBOS CLEANUP COMMITTEE

Date: AL F. \]uu-r. (79Y

LICENSOR

Date:_ 5’/7’7V | _ By: ﬂé {4

N~/ 4
For://:zz;r 74;;&::
Owher/Opérator
Address: /2573)14?4559¢Q§ &244%4¢2%f
752

d



APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12° MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.
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Leonard H. Sorrin

- suggest that you look to Mr. Nordlund for that information.

CROWLEY MARINE SERVICES, INC. : TThe -
A A
May 19, 1994 ' s\@@‘h
e Uy P15 oy
Yy %@& )

Bogle & Gates

- 2 Union Square, Suite 4700

Seattle, WA 88101-2346

Dear Mr. Sorrin:
Re: Right of Entry Agreement - Hylebos Waterway, Tacoma

Enclosed you will find a fully executed copy of the above referenced Agreement
as discussed in our telecon this morning. Please execute and initial page 3 and

return a copy of the fully executed document for our files.

We regret that we are unable to provide a legal description of the property. We

eila Meehan

Contract/Property Manager

Enclosure

Post Office Box 2287, Seattle, Washington 98111-2287 - (206) 443-8100 - Telex 6838207 - Fax (206) 443-8072
Piar 41 (Red & White Fieet}, San Francisco. California 94133 - (415) 546-2800 - Fax (415} 546-2623 (Admin & Sales)
Pier 1, Berth 47-49, Long Beach, California 90802-1098 - (310) 491-4700 - Telex 650447 - Fax (310) 491-4790
4300 B Street. Suite 507, Anchorage, Alaska 99503-5997 - (907) 563-1114 - Tetex 6732564 - Fax (907) 762-3330
Pier 54, San Francisco, California 94107 - (415) 546-2684 - Fax (415) 546-2606 (Admin)

Post Office Box 2110, Jacksonville, Florida 32203-2100 - (904) 727-2200 - Telex 4611037 - Fax (904) 727-2401
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RIGHT OF ENTRY AcReEMeny o MEEHA E

THIS AGREEMENT is made between the Hylebos Cleanup
‘Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection . Agency ("EPA"), Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
. ("SOW"), requiring that certain work be performed in connection

with the study of the Hylebos Waterway; and

. WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and '

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth; '

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows:

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the




Commencement Bay Natural Resource Damage Trustees and their
designated representatives, are granted a temporary license to the
‘same extent for purposes of supervision of the Work. This’
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. t Upo roperty. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall prov1de Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shlpplng and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by L1censor. All notices to
the Licensee shall be directed to:

Paul Fuglevand ,

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

- Name: L. Meehan
Organlzatlon Crowley Marine Services, Inc.
Address: P.O, Box 2287
Seagttle, WA 93111
Ph: (206) 443-8018
Fax: (206) 443-8026

On-site contact for the Licensor is:

Primary: Name:_ M. O'Shea or Ken Faris ‘
' Organization: Crowley Marine Services, Inc.
Address: P.0O. Box 2287

‘ Seattle, WA 98111
Ph: (206) 443--8100
Fax: (206) 443-7857

Secorfary: Name: P. Nordlund
Organization: Nordlund Properties, Inc.
Address: 1621 Tavlor Way~ 2 -
Tacoma, WA 98421
Phone: (206) 627-0605




3. Liability. The HCC shall, under the  terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
‘personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages causedgithe negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obllgation to indemnify Licensor for losses due to
1nterruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request the -HCC shall furnish Licensor proof of
such insurance;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for 1ndemn1ty pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance  Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no

circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
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construed to be third party beneficiaries of this’

Agreement.
4, Interference with Licensor's Operations. All

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,

contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor
shall give the Licensee one week notice of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable period of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has
gathered as part of the sampling process. Licensor shall have the
same responsibility with respect to any split samples taken by
Licensor. ‘

6. ~Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and
shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein. Any
monitoring equipment installed on the Property shall be removed in
compliance with applicable rules and regulations. :

7. Licensor's Warrantx. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.

8. Applicable Law. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.-

- 4 -




9. Recording. In order to ensure that subsedquent
- purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
“this Agreement. . Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
“such termination notice to be similarly recorded. '

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the

parties have executed this agreement as of the day and year
opposite each party's signature.

HYLEBOS CLEANUP CO .TTEE

Date:-;g \/uul (929 By: /n/—‘

=

LICENSOR

Date: 571?/W By:ﬁlﬂ Mﬂm

For:Crowley Marine Services, Inc.

owner/operater 7EAMINT

Address: P.O. BOXI 2287
~Seattle, WA 98111




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12° MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.
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RIGHT OF ENTRY AGREEMENT

iy
THIS AGREEMENT is made between the Hylebos Cleanup

Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectlvely the "Parties").

" WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre~remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection ‘Agency - ("EPA"), ‘Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connectlon
with the study of the Hylebos Waterway; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and A

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth; »

'NOW, THEREFORE, the parties agree as follows:

i Permission, lLocation and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows: "

Leqaf/ gesorfpf}',,. Ts 4#4&‘«& /”urrog p.l,¢,c)o; wlr"q s
at 35-02- L:nc,.:/;- /4"‘(« E

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and 1its designated representatives ("DOE"), and the



it

Commencement Bay Natural Resource Damage Trustees and _theif
designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This

temporary license in no way limits the authority of EPA and DOE

under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,

‘Licensor shall provide Licensee with any relevant information

regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: Chucle Sheqk

Organization:M-/rr%‘ £4f:é;s Core.

Address: 35031 Liiacele ve £
Tacoma (A I84 2/

Ph: zo6 /333-5%87

Fax: 20¢ /6 27- 94330

On-site contact for the Licensor is:

Name: Chock Sheun
Organization: Mu,ra, Paigfie Covw
Address: 3502 lLimets sFue £
Ph: 2046 /393 - 54

Fax: 206/ gt2- ¢« %0




3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
- personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. - The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for losses due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
pelicy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request the HCC shall furnish Licensor proof of
such insurance;

(iii) Licensor shall notlfy the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section; :

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving 1mmun1ty under Industrial
Insurance Law, Title 51 RCW, and that this

indemnification clause has been mutually negotiated; ‘

(v) the individual members of the HCC shall under no
circumstances be liable in any manner ‘to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreemnent. For purposes of the enforcement of this
provision, the individual members of the HCC shall be

-3 -




construed to be third party beneficiaries of this

Agreement.
4. Interference with Licensor's 'Operations. All

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
-in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
-information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor
shall give the Licensee ,one week notice of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable period of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has
gathered as part of the sampling process. Licensor shall have the
same responsibility with respect to any spllt samples taken by
Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and
shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein. Any
monitoring equipment installed on the Property shall be removed in
compliance with applicable rules and regulations.

7. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.

8. Applicable Law. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

-4 -



9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the
parties have executed this agreement as of the day and year
opposite each party's signature.

HYLEBOS CLEANUP ITTEE
Date: 42? JUL/V /66’7‘ % /
z ;
LICENSOR

Date: 5")7,/4“'-/ By: %/ W

For: fMureAl PPé ¢ (oe P

Owner/Operator

Address:_ 23502 L(NCOLN ANE



APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12’ MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
“which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis. |
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.



'ATTACHMENT - LEGAL DESCRIPTION

The Murray Pacific Log Sort Yard #1 is comprised of three separate parcels of land acquired at
different times. For the purposes of this document, these are identified as Parcels 1, 2, and 3.
The legal descriptions for these parcels have been provided by Murray Pacific Corporatlon

PARCEL 1
WEST FORK TIMBER COMPANY OWNS A PARCEL OF PROPERTY THAT ABUTS THE -
SOUTHEASTERLY LINE OF LINCOLN AVENUE FROM THE INTERSECTION WITH
TAYLOR WAY TO A POINT ON THE SOUTHEASTERLY LINE OF LINCOLN AVENUE
592.62 FEET NORTHEAST OF THE INTERSECTION WITH TAYLOR WAY, SAID POINT
BEING 344.53 SOUTHWEST OF THE HYLEBOS CREEK WATERWAY THE LEGAL
DESCRIPTION OF THAT PROPERTY IS AS FOLLOWS

WEST FORK PARCEL:  BEGINNING AT THE INTERSECTION OF THE
NORTHEASTERLY LINE OF TAYLOR WAY AND THE SOUTHEASTERLY LINE OF
LINCOLN AVENUE AS NOW LOCATED IN THE NORTHEAST QUARTER OF SECTION
35, TOWNSHIP 21 NORTH, RANGE 3 EAST OF THE W.M., THENCE SOUTHEASTERLY
ALONG THE NORTHEASTERLY LINE OF TAYLOR WAY TO INTERSECT THE MOST
WESTERLY CORNER OF THAT PARCEL OF LAND DESCRIBED IN DEED RECORDED
. IN BOOK 727 OF DEEDS AT PAGE 665 UNDER AUDITOR'S FEE NO. 1328787,
RECORDS OF SAID COUNTY, THENCE NORTH 55 DEGREES 41 MINUTES 44
SECONDS EAST ALONG THE NORTHERLY LINE OF PARCEL REFERRED TO HEREIN,
'710.53 FEET TO THE MOST NORTHERLY CORNER OF SAID PARCEL; THENCE
SOUTH 48 DEGREES 14 MINUTES 46 SECONDS EAST 4282 FEET TO THE MOST
EASTERLY CORNER OF SAID PARCEL; THENCE NORTH 60 DEGREES 34 MINUTES
14 SECONDS EAST 24827 FEET, MORE OR LESS, ALONG THE NORTHWESTERLY
LINE OF THAT CERTAIN TRACT OF LAND DESCRIBED IN DEED RECORDED IN
BOOK 547 OF DEEDS AT PAGE 364 UNDER AUDITOR'S FEE NO. 1160643, RECORDS
OF SAID COUNTY, TO INTERSECT THE SOUTHWESTERLY LINE OF THE HYLEBOS
CREEK WATERWAY; THENCE NORTH 48 DEGREES 14 MINUTES 46 SECONDS WEST
ALONG SAID SOUTHWESTERLY LINE TO INTERSECT THE NORTH LINE OF
SECTION 35; THENCE WEST ALONG THE NORTH LINE OF SAID SECTION TO THE
NORTHWEST CORNER OF THE NORTHEAST QUARTER OF THE NORTHEAST
QUARTER OF SAID SECTION 35; THENCE NORTHERLY ALONG THE WEST LINE OF
THE SOUTHEAST QUARTER OF THE SOUTHEAST QUARTER OF SECTION 26,
TOWNSHIP 21 NORTH, RANGE 3 EAST OF THE W.M,, 126.79 FEET, MORE OR LESS,
" TO INTERSECT THE SOUTHEASTERLY LINE OF LINCOLN AVENUE AS NOW
LOCATED; THENCE SOUTHWESTERLY ALONG THE SOUTHEASTERLY LINE OF
LINCOLN AVENUE 592.62 FEET, MORE OR LESS, TO THE POINT OF BEGINNING.




PARCEL 2 .

ALL OF THAT PART OF GOVERNMENT LOT 10, SECTION 26, TOWNSHIP 21 NORTH,
RANGE 3 EAST, WILLAMETTE MERIDIAN, IN PIERCE COUNTY, WASHINGTON
DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHWEST CORNER OF SAID LOT 10; THENCE ON WEST
LINE OF SAID LOT 10 NORTH 01 DEGREES 27 MINUTES 35 SECONDS EAST 126.79
FEET TO SOUTHERLY LINE OF LINCOLN AVENUE; THENCE ON THE SOUTHERLY
LINE OF LINCOLN AVENUE NORTH 42 DEGREES 46 MINUTES 54 SECONDS EAST
344.53 FEET TO THE SOUTHWESTERLY LINE OF HYLEBOS WATERWAY, THENCE
ALONG SAID LINE OF WATERWAY SOUTH 48 DEGREES 14 MINUTES 46 SECONDS
EAST 410 FEET, MORE OR LESS, TO LEFT BANK OF HYLEBOS CREEK; THENCE
SOUTHEASTERLY ALONG BANK TO SOUTH LINE OF SAID LOT 10; THENCE NORTH
89 DEGREES 50 MINUTES 10 SECONDS WEST ALONG SAID SOUTH LINE 640 FEET,
MORE OR LESS, TO THE PLACE OF BEGINNING. |

ALSO A STRIP, BELT OR PIECE OF LAND LYING BETWEEN THE LEFT BANK OF
HYLEBOS CREEK AND THE SOUTHERLY RIGHT OF WAY LINE OF COMMERCIAL
WATERWAY DISTRICT NO. 1, PIERCE COUNTY, WASHINGTON, DESCRIBED AS
FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE SOUTHERLY RIGHT OF WAY LINE OF
SAID WATERWAY AND THE SOUTH LINE OF GOVERNMENT LOT 10, SECTION 26,
TOWNSHIP 21 NORTH, RANGE 3 EAST, WILLAMETTE MERIDIAN; THENCE ALONG
- SAID RIGHT OF WAY LINE NORTH 48 DEGREES 14 MINUTES 46 SECONDS WEST
FOR A DISTANCE OF 155 FEET, MORE OR LESS, TO THE LEFT BANK OF HYLEBOS
CREEK; THENCE SOUTHEASTERLY ALONG SAID BANK FOR A DISTANCE OF 160
FEET, MORE OR LESS, TO THE PLACE OF BEGINNING.

‘PARCEL 3

BEGINNING AT THE SOUTHWEST CORNER OF THE NORTHWEST QUARTER OF THE
NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF SECTION 35, TOWNSHIP
21 NORTH, RANGE 3 EAST, WILLAMETTE MERIDIAN, IN PIERCE COUNTY,
WASHINGTON; THENCE ON THE SOUTH LINE OF SAID SUBDIVISION SOUTH 88
DEGREES 51 MINUTES 50 SECONDS EAST 65486 FEET TO THE SOUTHEAST
CORNER OF SAID SUBDIVISION; THENCE NORTH 60 DEGREES 34 MINUTES 14
SECONDS EAST 262.11 FEET TO A LINE PARALLEL WITH AND 235 FEET
SOUTHWESTERLY OF THE SOUTHWESTERLY RIGHT-OF-WAY LINE OF HYLEBOS
CREEK WATERWAY,; THENCE ON SAID PARALLEL LINE NORTH 48 DEGREES 14
MINUTES 46 SECONDS WEST 428.2 FEET, THENCE SOUTH 55 DEGREES 41 MINUTES
44 SECONDS WEST 710.53 FEET TO THE NORTHEASTERLY LINE OF TAYLOR WAY
EXTENSION WHERE INTERSECTED BY AN EXTENSION WESTERLY OF SAID SOUTH




LINE OF THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF THE
NORTHEAST QUARTER OF SAID SECTION 35; THENCE SOUTH 88 DEGREES 51
MINUTES 50 SECONDS EAST 23.38 FEET TO THE POINT OF BEGINNING.
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THIS AGREEMENT, is made between the Hylebos Cleanup
Committee ("HCC"), its individual members, the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., ("Licensee") and the undersigned owner
and/or operator ("Licensor"). : '

WHEREAS, the HCC was formed in order to perform
pre-remedial de51gn for the Hylebos Waterway located within the
Commencement Bay/Near Shore Tide Flats Superfund Site, and has
entered into an Administrative Order on Consent with the United
States Environmental Protection Agency ("EPA"), Docket No.
1093-07-03-104/122 ("A0C"), which includes a. Statement of Work
("SOW"), requiring that certain work be performed in connectlon
with the study of the Hylebos Waterway:; and :

WHEREAS, it will be necessary. for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental tests
as set forth in Appendix A of this Agreement (the "Work"); and

WHEREAS, in order to allow the Work to take place,

Licensor is willing to grant a temporary license for such entry to

Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set

‘forth;

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon, and freely move about, Licensor's property,
a legal description of which is provided in Exhibit B, attached
hereto and incorporated herein and any structures appurtenant
thereto (“the Property") for purposes of conducting the Work in
accordance with the schedule set forth in Table 1 of the SOW, as

may be amended from time to time. EPA and its designated
representatives, the Washington State Department of Ecology and its
designated representatives ("DOE"), and the Commencement Bay

Natural Resource Damage Trustees and their designated
representatives, are granted a temporary license to the same extent
for purposes of supervision of the Work.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with
reasonable notice of the schedule of anticipated dates of access

.prior to the contemplated start date, and shall promptly notify

Licensor of any modifications in the schedule. Licensor will
provide Licensee, within one calendar week of any such request, the




known schedule of its shipping and berthing traffic on the Hylebos
Waterway for the upcoming month. Any subsequent changes in the
shipping and berthing schedule shall be provided to Licensee within
48 hours of receipt by Licensor.

3. Liability. The HCC shall indemnify and hold
harmless Licensor from and against any and all losses, expenses,
costs, obligations, recoveries, liens, claims, demands or causes
of action for death, personal injury or property damage including
reasonable attorneys' fees and costs but excluding liability
relating to the existence of any environmental contamination at the
Property ("Damages"), that arise out of or in connection with the
willful misconduct or negligence of Licensee and its agents,
contractors, and subcontractors in entering upon or performing work
on the Property. The indemnity obligation of the HCC hereunder
shall be subject to the following conditions and limitations:

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor hereunder to the extent
Damages are caused by Licensor or any other third party
other than Licensee and the HCC shall not be liable and
shall have no obligation to indemnify Licensor hereunder
for losses due to interruptions of business or for any
other form of incidental or consequential damages;

(ii) the HCC shall not be liable and shall have no
obligation to indemnify Licensor hereunder for any
Damages that are not covered under or that exceed the
specified limits and available proceeds of any insurance
policies maintained by the HCC. Said insurance policy
.shall provide such coverage in the aggregate amount of
$1,000,000.00; and

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section and shall take reasonable steps to mitigate
any damages.

4. Interference with Licensor's Operations. All
activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor agrees
to move non-fixed structures or machinery as needed for completion
of the Work and further agrees to provide necessary plant training
and on-site escort to Licensee and its agents, contractors, and
subcontractors. '




5. - Effective Date and Term of Agreement. This

Agreement shall be effective upon signature by all parties. Access
granted hereunder to Licensee shall expire thirty days after the
Work has been completed to ‘the satisfaction of the EPA or such
earlier date as EPA may authorize. At the completion of the term
of this temporary 1license, Licensee shall restore Licensor's
property to a condition as near as possible to the condition of the
property before the initiation of the work contemplated herein.
Any monitoring equipment installed on the Property shall be removed
in compliance with applicable rules and regulations.

6. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority,
without 1limitation, to grant access to the above described
premises.

7. Applicable Law. The parties agrée that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

IN WITNESS WHEREOF, the authorized representatives of the.
.parties have executed thlS agreement as of the day and year
opp051te each parties signature.

'HYLEBOS CLEAN

Date:. A daw (9%

YN “Bodnd TR




Boardman W. Brown
700 S. Lake Avenue #221
Pasadena, CA 91106

Yeas @ Qates .
Taes Vo Seuies
SEATLE, UA. |
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Hyteros Damequas.



5?~“ 45,
i, R 7

0"9 ) /.'9 RA?T
: : 7&/04 ‘5?4/94
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THIS AGREEMENT is made between the Hylebos Cleanup

. Committee ("HCC" or "Licensee"), and the undersigned owner and/or

operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North Amerlca, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial

~design for the Hylebos Waterway located within the Commencement

Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency. ("EPA") , Docket No.
1093-07-03~ 104/122 ("Aa0C"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connectlon-
with the study of the Hylebos Waterway; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and

WHEREAS, in order to allow the Work to take place,
Llcensor is w1111ng to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth;

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows: :

Pleace  cee  AHached.

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its

designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the




Commencement Bay Natural Resource Damage Trustees and their
designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, -but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to: ' :

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: ROI\\- ObLine
Organization:_Hylebes MarnA JrC

Address: 1990 _Morine Uiew Of
TaComA A 984z

Ph: 272-6b2>

Fax:

On-site contact for the Licensor is:

Name: SAME AsS Above
Organization:

Address:

Ph:

Fax:




: 3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys''
fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for 1losses ‘due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section;

(iv) . HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be

-3 -



construed to be third party beneficiaries of this

Agreenent.
4. Interference with Licensor's Operations. All

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor
shall give the Licensee one week notice of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,

~to obtain, within a reasonable period of time, copies of the

results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has
gathered as part of the sampling process. Licensor shall have the
. same responsibility with respect to any split samples taken by
Licensor. . :

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and
shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein. Any
monitoring equipment installed on the Property shall be removed in
compliance with applicable rules and regulations.

7. Licensor's Warranty. Licensor represents and

- warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.

8. Applicable lLaw. The parties agree that, without
respect to its conflict of laws jurisprudence, -the laws of the
State of Washington shall apply to this Agreement.

-4 -
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9. Recording. In order to ensure . that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
.such termination notice to be similarly recorded.

-10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN’WITNESS WHEREOF, the authorized representatives of the
parties have executed this agreement as of the day and year
opposite each party s signature.

HYLEBOS CLEANUP COMMITTEE -

pate: 2 Juey (7Y

LICENSOR '
Hylebos maﬁD”

Date:_ é-/~7‘{ 4 B;/: ‘/%( //fem&@p\;f“"-

For: Ron) OL:ME.//Jqu TJohmwsen
(Ewner}Operator

Address: 194¢ Macine View Or
“Jacomi, JA F8YZ2



file:///jijJly

APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12° MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed.or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.



ion’, lounﬁhlﬁ ”1 5
) 55" cast alowr ‘thet eust l;nc of <axd Scchon 1on-
|.?thanc south S°“‘!°°" wcst to thc qouthhestczlv lxn

and zbc tzuo poxnt of hcplnnln;
sou;h cstcrlv, i .
caﬂtcrlv‘coxncr ofh;ract of lnnd contrnctcd to hc conVC)cu
anddﬁlha “.,lenc"hxspnxfo by instrument’ Tecorded: Hcptcmbe.dﬁ{
aAuugtnr Fee! \0.5"100)10 thcnuu.sonth l’°1h'lf“ wost adis
_sfccg*io_(hc ncr&hcaﬂtcrlv'honndurvﬁixnu of iy debos hatcrua) i :
5% H5 S0 reastyalons the northerly“linc ofi'Hylclos hatcrwavuq.distwncq q
A feet. tytthe south linesof Govcrnncht lot "'1n antxo *‘f;QH"" ke
CRVEast, L.W “'hcncc cnst nlonv ‘the. qanth lxnc ‘of rdvnnnronr farh
R g ST . ERE I 2
Ce200 ‘cct,.nore or lcss, to the southucs}crIV~L1dc of.
‘ cncc northcrl\ alonc thc \outhucﬂtcrl)ul&nc» '
'_;o”t)c peint of hc xnnxn Boean ot S

AL

bt §




HYLEBOS MARINA
1940 MARINE VIEW DRIVE
TACOMA, WASHINGTON 98422

Fauld Fugleuﬂwo\ N
Nallon, 0lmsted 4 Fugleupn
(o017 120t pue N.E swte (0T

Bothell, wA 9301




DEPARTMENT OF THE NAVY

QFFICE OF THE GENERAL COUNSEL

OFFICE OF COUNSEL
ENGINEERING FIELD ACTIVITY, NORTHWEST
NAVAL FACILITIES ENGINEERING COMMAND
3505 NORTHWE ST ANDERSON HILL ROAD
SILVERDALE. WASHINGTON 98383-9130 June 10, 1994

Leonard H. Sorrin
Bogle & Gates

Two Union Square

601 Union Street .
Seattle, WA 98101-2346

Dear Mr. Sorrin:

Enclosed are duplicate original Hylebos Waterway access
agreements which have been executed by the Navy and now await
execution by the HCC. Please return one original to me after the
HCC has signed it. :

Some changes have been made to the license agreement to
satisfy several concerns of the Navy. Pursuant to the stated
purpose of section 9, we are willing to provide subsequent
purchasers with notlce of this agreement. Because recording this
agreement would create an unnecessary and inappropriate
encumbrance to the property in question, however, we are not
willing to record the agreement. Section 9 has been revised
accordingly. Section 11 was added to clarify that the license
granted by this agreement is revocable at any time by the
licensor. Additionally, other minor signature additions to the
signature page were added to accommodate our internal review and
approval procedure.

If you have any questlons, please call me at (206) 396-6974;
FAX (206) 396-6999.

Sincerely,

s S

- : ERIC W. HANGER
Assistant Counsel

Copy to:
Cco, NAVMARCORESCEN Tacoma .




RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
‘Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, El1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency ("EPA"), Docket No.
1093-07-03-104/122 ("AoC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed 1n connectlon
with the study of- the Hylebos Waterway; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher hlgh water
line"; and

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth;

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows:

See attached real estate summary and topographic maps

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the
Commencement Bay Natural Resource Damage Trustees and their




designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work.  This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
- contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled

sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to: .

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: Douglas Thelin
Organization:_Dept. of Navy, Enqgineering Field Act1v1ty NW
Address: 3505 NW Anderson Hill Road
Silverdale, WA 98383-9130
Ph:_206-396-5981
Fax:_206-396-5985

On-site contact for the Licensor is:

- Name: | CDR Ferben Command1nq,0ff1cer

Organization: Navy and Marine Corps Reserve Center -
Address:_1100 Alexander Avenue

: Tacoma, WA 98421
Ph:_206-383-3577
Fax: 206-383-3579

3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor

-2 -




from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
-personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused by the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for 1losses due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance. _Licensee shall maintain the insurance
in full force and effect during the term of this
Agreement and shall provide prior written notice to
Licensor in 'the event of a material change  in or
cancellation or nonrenewal of the insurance policy.
Should Licensee fail to obtain insurance upon nonrenewal

. or cancellation, this provision shall be subject to re-
negotiation by the parties in order to effectuate the
intent of this Section 3(ii):

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for

— 3 -




matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be

the sole and exclusive remedy of Licensor with respect -

to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be

construed to be third party beneficiaries of this

Agreement.
4. Interference with Licensor's Operations. All .

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of sampling completed on the Property provided enough
sampling material is available. Licensor shall give the Licensee

one week notice of the desired split sampling and shall cooperate ,

fully in the coordination of the split sampling. Licensee shall
have the right, at Licensee's expense, to obtain, within a
reasonable  period of time, copies of the results of any split
samples taken by Licensor. Upon request, Licensor shall also have
the right, at Licensor's expense, to obtain, within a reasonable
period of time, copies of the sampling results from the Property.
It shall be the sole responsibility of the Licensee to lawfully
dispose of any material Licensee has gathered as part of the
sampling process. Licensor shall have the same responsibility with
respect to any split samples taken by Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and
shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
‘earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
‘before the 1n1t1atlon of the work contemplated herein.

7. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.




I
JUN @3 '94 14:58 NRMCRC TACOMA WA 12863833579 T0: 206 396 63399 PRy

8. Applicable Law. The parties agree that, without respect
to its confiict of laws of jurisprudence, the laws of the State
of Washington shall apply to this Agreement.

9. Notice. In order to ensure that subsequent purchasers
have notice of this Agreement, Licensor hereby agrees to notify
subsequent purchasers of this Agreement and forward & copy of
such notice to the Licensee as set forth in Paragraph 2 of thia
Agreenment,

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

11. Right of Revocation. This License is revocable at any
time without notice at the option and discretion of the Licensor
or its duly authorized representative.

IN WITNESS WHEREOQOYF, the authorized tepresentatives of the

partiea have exscuted this agreement as of the day and year
opposite each party's signature.

Date:_g&j{_;L/u7 (99Y

' LICENSOR

Date: yi \/uAne /Q‘/ By: ‘Ro ?M W

ert X, Uhrich
Director, Real Estate Division
Real Estate Coantracting Officer

For:Navy and Marine Corps Resezve
Center .
- Owner/Operator

Address:1100 Alexander Avenue
acoma, WA 96421

‘Date: éﬁfz;“"ézfzf/

Navy and Marine Corps Reserve Center

Concurrence:

-S-

Approved_as to form and 1ega11ty

éa¥~jLJ O XE éA»éV . .

Eric W. Hafger, Assistant Cbunsel




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12° MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.
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BOGLE & GATES ’ MEM oM

May 3, 1994 | | 14489-48411

T0: Hylebos Waterway Landowners/Operators
FROM: Leonard H. Sorrin
RE: Hylebos Waterway Access Agreement

On behalf of the Hylebos Cleanup Committee ("HCC"), consisting of
Occidental Chemical Corp. ASARCO, Inc., the Port of Tacoma, General Metals of

‘Tacoma, Inc., Xaiser Aluminum aid Chemical Corp., and tLF Atochem-North

America, Inc., I have enclosed the final version of the access agreement
relating to the Hylebos Waterway. Many of the changes requested during our
February 15, 1994 meeting have been incorporated into the Agreement.

The sampling to take place will be very unintrusive. The vast
majority of the property along the Waterway will have several grab samples .
taken from the nearshore sediment. This sampling will not incliude any work
from a boat: shoreline access will suffice. This work is described in
Appendix A of the Right of Entry Agreement. In addition, core samples will be
drilled starting at the mudline. With the exception of five properties, all
of the core samples will be taken from Port of Tacoma property.

Many of you were interested in the level and type of insurance the
HCC would carry related to its access to your property. Recently, the HCC
obtained insurance for the contemplated activities. That insurance has been
incorporated into the text of the Agreement.

- As you know, the HCC has agreed to a timetable for the performance
of the Work that will be difficult to satisfy under the best of circumstances.
Failure to comply with that schedule could subJect the members of the HCC to
substantial stipulated penalties.

As a result, it is important to emphasize the significance of
having signed agreements by May 15, 1994. If such access is not granted by
that date, due to the substantial 11ab111ty faced by the HCC, the HCC will be
forced to request that the EPA acquire access pursuant to 1ts powers under

42 U.S.C. s 9604.

Please fill in the legal description of your property and be sure
to provide the name of your on-site coordinator and the person to whom you
wish notices pursuant to the Agreement to be sent.

Should any questions arise during your review of the enc]osed

Agreement, please do not hesitate to call me at (206)621 1557 or Paul
Fyglevand at (206)486-7905..

Attachment(s)




Memorandum to Hylebos Waterway LandownerS/Operator$
May 3, 1994
Page 2

cc: Hylebos C1eahup Committee (w/att.)
Lori Houck (w/att.) ‘
Paul Fuglevand (w/att.)
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5/4/94

RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

' WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency ("EPA"Y), Docket No.
1093-07-03-104/122 ("AOC"), which ‘includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposeS'of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and

'WHEREAS, in order to allow the Work to take place,
Llcensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth;

NOW, THEREFORE, the parties agree as follows:

1. Permission, ILocation and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows: :

AO2G g Q224 MOZING OIGI DR, STIRZEGCT oPPREST
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and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. . EPA and its

designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the



Commencement Bay Natural Resource Damage Trustees and their
designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This’
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
-or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at-
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
‘regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities; and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be difected to:

Organization: OLE & CHORLIGS MNARINGOS

Address:_ 3568 w. MORGINOL WY < w
SCOTILE Wa 98106

Ph: 206 9‘37 200

Fax:

yOn—site contact for the Licensor is:

Name: STGULC OLSOR)

Organization:_ <SomgG

Address: @224 MARING UICLU Drz,
TocoMma WA,

ph: 222 1173

Fax:




. 3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and: shall have no
obligation to indemnify Licensor for 1losses due to
interruptions of business or for any other form of
1nc1denta1 or consequential damages;

(ii) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
'such insurance;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for 1ndemn1ty pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
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construed to be third party benef1c1ar1es of this

Agreement.
4. Interference with Licensor's Operations. All

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor
shall give the Licensee one week notice of the desired split -
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable period of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has
gathered as part of the sampling process. Licensor shall have the
- same responsibility with respect to any split samples taken by
Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and
shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as. near as possible to the condition of the property
before the initiation of the work contemplated herein. Any
monitoring equipment installed on the Property shall be removed in
compliance with applicable rules and regulations.

7. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to-
grant access to the above described premises.

8. Applicable Law. The parties agree that, without
.respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.
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9. Recording. In order to ensure that .subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward °
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

, 10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the

partles have executed this agreement as of the day and year
opposite each party's signature.

| ~ HYLEBOS VE -
Date: Jg'Juw fﬁﬁ? By: 4;«4722€ji:////”~

LICENSO
A\
For: OKE & CHNOIZLIGS MORZINGS
! Owner/Operator
5. 24 . 0a ‘ Address:
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APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12’ MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
- Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locatioas to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.



[RORR N IR TR E VY] :
: Paul Fuglevand

HCC Project Manager _
Dalton Olmsted & Fuglevand

e e i g 19017 120 Ave NE Ste 107
BT R A T et .

g e ' Bothell Wa 98011




BOGLE & GATES | ‘ - MEMORANDUM

~ May 3, 1994 | | & 14489-48411

Mﬁkg\
T0: Hylebos Waterway Landowners/Operators %Zz&. /9/,_“*£g§\
FROM: Leonard H. Sorrin %;% (93; )
N 4‘(\
RE: Hylebos Waterway Access Agreement Qﬁﬁ
. /4

On behalf of the Hylebos Cleanup Committee ("HCC"), consisting of
Occidental Chemical Corp. ASARCO, Inc., the Port of Tacoma, General Metals of
Tacoma, Inc., Kaiser Aluminum and Chemical Corp., and ELF Atochem-North
America, Inc., I have enclosed the final version of the access agreement
relating to the Hylebos Waterway. Many of the changes requested during our
February 15, 1994 meeting have been incorporated into the Agreement.

The sampling to take piace will be very unintrusive. The vast
maJority of the property along the Waterway will have several grab samples
taken from the nearshore sediment. This sampling will not include any work
from a boat: shoreline access will suffice. This work is described in
Appendix A of the Right of Entry Agreement. In addition, core samples will be
drilled starting at the mudline. With the exception of five properties, all
of the core samples will be taken from Port of Tacoma property.

Many of you were interested in the level and type of insurance the .
HCC would carry related to its access to your property. Recently, the HCC
obtained insurance for the contemplated activities. That insurance has been
incorporated into the text of the Agreement.

As you know, the HCC has agreed to a timetable for the performance
of the Work that will be difficult to satisfy under the best of circumstances.
Failure to comply with that schedule could subJect the members of the HCC to
substantial stipulated penalties.

As a result, it is important to emphasize the significance of
having .signed agreements by May 15, 1994. If such access is not granted by
that date, due to the substantial 11abiiity faced by the HCC, the HCC will be
forced to request that the EPA acquire access pursuant to 1ts powers under
42 U.S.C. § 9604.

Please fill in the legal description of your property and be sure |
to provide the name of your on-site coordinator and the person to whom you
wish notices pursuant to the Agreement to be sent.

.Should any questions arise during your review of the enclosed

- Agreement, please do not hesitate to call me at (206)621-1557 or Paul
Fyglevand at (206)486-7905..

- Attachment(s)




Memorandum to Hylebos Waterway Landowners/Operators
May 3, 1994
Page 2

cc: Hylebos Cleanup Committee (w/att.)
Lori Houck (w/att.)
Paul Fuglevand (w/att.)




DRAFT
. : . 5/4/94
RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

- WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre~remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency ("EPA"), Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway; and B

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set’
forth;

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows:

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the




Commencement Bay Natural Resource Damage Trustees and their
‘designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property, .
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent

'changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: 2zgpusn’

Organization: 7108l oo Zp

Address: A, TRl oe WAY
TAcomea WA

Ph:__ ,171-060%

Fax:_ (27-nN145

On-site contact for the Licensor is:

Name: A[DIQ.MHN K/D’KDI/UMD
Organization: i
Address: SAUNE.

Ph:
Fax:




3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor

from and against any and all losses, expenses, costs,'obligations,_

_recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
"and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for losses ‘due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request the HCC shall furnish Licensor proof of
such insurance;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
‘to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be

-3 =



construed to be third party beneficiaries of this

Agreement.
4. Interference with ILicensor's Operations. All

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
.split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor
shall give the Licensee one week notice of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable perjod of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has
gathered as part of the sampling process. Licensor shall have the
. same responsibility with respect to any split samples taken by

Licensor. ‘ '

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and

shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
- earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
- temporary license, Licensee shall restore Licensor's property to
-a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein. = Any
monitoring equipment installed on the Property shall be removed in
compliance with applicable rules and regulations. ’

7. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises. '

8. Applicable .Law. The parties agree that, without
respect to its conflict ‘of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement. .
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9.  Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreenment. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted

hereunder, Licensor may, at Licensor's option and expense, cause .

such termination notice to be similarly recorded.

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

: IN WITNESS WHEREOF, the authorized representatives of the
parties have executed this agreement as of the day and year
opposite each party's signature.

Date: ¥ \)tJLT 197‘?1

LICENSOR

Date: 5x&75¥ By:_)Zikﬂgﬂbb;ZA4ﬂ&ﬁxn¢é

For: Jpoyeehr
Owner/Operator

‘Address:




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12’ MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
- which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but

" not yet reviewed or accepted by EPA. In addition, five properties will have core samples.

drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.
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DRAFT
5/4/94

RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency ("EPA"), " Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connectlon
with the study of the Hylebos Waterway:; and

WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher hlgh water
line"; and

WHEREAS, in order to allow the erk to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth;

NOW{ THEREFORE, the parties agree as follows:

1. Permission, location and Access. Subject to the
terms. and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows:

(Sér Af?ﬂéuon( 5)

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the




Commencement Bay Natural Resource Damage Trustees and their
designated representatives, are granted a temporary license to the
' same extent for purposes of supervision of the Work.  This
 temporary license in no way limits the authority of EPA and DOE
.under applicable federal or state laws to enter said property and
to move freely about sald property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be dlrected to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: /VDKMU D Weee

Organization:_MMTI Grevr

Address:_4927 WNW Frowr Aug
PoagiAno . OR 432210

Ph: 503-227-43/3

Fax: 503 - 2202925

Oon-site contact for the Licensor is:

Name: ° De.um.s Jn..fhm ‘

Organization: /Zéutea. /14 of Tacoma

Address: 1992 Manine Viéw Dawvs
:Zagoma WA 98422

Ph: 206 - 572 - 9000

Fax: 206 -592-03/¢




3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs ‘but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations: _

(i) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any proportionate
-share of Damages caused the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be liable and shall have no
obligation to indemnify Licensor for losses ‘due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are-
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of

such insurance;

" (iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section; :

(iv) HCC and its agents, contractors, and subcontractors
~recognize that they are waiving immunity under Industrial
Insurance  Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated;

(v) the individual members of the HCC shall under no -
circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
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construed to be third party beneficiaries of this

Agreement.
4. Interference with Licensor's Operations. all

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site.. escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. ULicensor
shall give the Licensee one week notice of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable period of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has
gathered as part of the sampling process. Licensor shall have the
~ same responsibility with respect to any sp11t samples taken by
Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and

shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein. Any
‘monitoring equipment installed on the Property shall be removed 1n
compliance with applicable rules and regulations.

7. Licensor's Warrantv. Licensor fepresents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.

8. Applicable lLaw. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

-4 -




9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
‘to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded. :

10. Parties Bound. This Agreement shall be blndlng upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatlves of the

parties have executed thlS agreement as of the day and year
opp051te each party's signature. : , '

. HYLEBOS CLEANUP

Daté: 2? \JUL7 199 ¥ By:

LICENSOR

Date: 3( ﬁ/gy 74 %M /-

For: (piavpq J/)/crn s a/ Taeone t, ,u-q_
Owner/Operator

Address: /702 Matwt Vigw Do
Thcoma_WnA__ 98422




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12’ MLLW) to identify sediments or other materials which may be
sources of .chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.
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PARCEL A:

Camrencing at the Southeast cormer of the Northeast quarter of the Northwest
quarter of SECTICN 36, TOWNSHIP 21ONORIH, RANGE 3 EAST of the W.M., in Pierce
County, Washington: thence North 0°16'35" West alorng the East line of said

subdivision a distance of 211.61 feet to the center line of the Hyl Access

Road right of way as now located; thence on an angle to the left of 54746'53",
along the said center line a distance of 31.23 feet to the P.I. of a curve to
the left; thence on an angle to the left of 11°48'30" along the center line a
digtance of 886.06 feef to a point; themnce on an angle to the left of
71723'37" and Scuth 41744'25" West a distance of 52.76 feet to a point cn the
Southerly right of way of the said right of way and the true point of
beginning of this descripticn: thence continuing South 41744'25" West a
distance of 636.66 feet to a point on the Northerly pierhead line of the
Hylebos Waterway; thence North 48715'33" West along the said pierhead lire a
distance of 26.79 feet; thence North 0°01'12" West along the West line of said
subdivision a distance of 646.95 feet to a point on the Southerly right-of-way

line of the said Hylebos Access Road right-of-way: thence South 66751 153" East -

along the said Socutherly right-of-way line a distance of 482.90 feet to the
true point of beginning.
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PARCEL B:

Cammencing at the Northeast corper of the Scutheast guarter of the Northwest
quarter of SECTION 36, TOWNSHIP 21 gORIH, RANGE 3 EAST of the W.M., in Pierce
County, Washington; thence North 88718'14" West along the North line of said
subdivision a distance of 369.31 feet to a point; thence North 41744'25" East
a distance of 301.96 feet to a point con the Scutherly right-of-way line of the

lebos Access Road as now located; thence Scuth 66°51'S8" East along the said
right—-of-way line a distance of 34.22 feet to the P.C. of a curve to the right
having a radius on the right-of-way line of 904.96 feet; thence along_the arc
of said curve to the right a distance of 165.22 feet; thence Socuth 41%44125"
‘West a distance of 929.82 feet to a pgint on the Northerly pierhead line of
the Hylebcs Waterway; thence North 48715'33" West along the said pierhead line
a distance of 192.90 feet; thence North 41744'25" East a distance of 579.30
feet to thHe true point of beginning.




PARCEL D:

Commencing at a brass monurent at the Northwest corner of the Scuthwest
. quarter of the Northeast quarter of SECTION 36, TOWNSHIP 21 NCORTH, RANGE 3
EAST of the W.M., in Pierce County, Washington; thence on a bearing of Scuth
88°59'24" East along the North line of said Scuthwest quarter of the Northeast
quarter of said Section 36 for a distance of 145.41 feet to the true point of
beginning of this desgription; thence on an angle to the left of 49°16'11" on
a bearing of North 41744'25" East for a distance of 41.99 feet to a point on
the Socuthwesterly right gf way line of the Hylebos Accesg Road; thence on an
le to the right of 83712'07" on a bearing of South 55°03'28" East following
said right of way line for a distance of 100.71 feet to g point; thence on an
angle to the right of 96747'53" on a bearing of South 41744'25" West for a
distance of 965.83 feet to a point on the Northeasterlyopierhead line of the
Hylebos Waterway; thence on an argle to the right of 90700'00" on a bearing of
North 48715'35" West following sald pierhead line for a distance of 100 feet
to_a point; thence on an angle to the right of 20°00'00" on a bearing of North
41744'25" t for a distance of 911.92 feet to the true point of beginning.

PARCEL E:

Commencing at a brass monument at the Northwest corner of the Southwest
quarter of the Northeast quarter of SECTION 36, TOWNSHIP 21 NORITH, RANGE 3
EAgT of the W.M., in Pierce County, Washington; thence on a bearing of South
88°59'24" East along the North line of said Scuthwest quarter of the Northeast
quarter of said Section 36 for a distance of 148.41 feet to the true point of
* beginning; thence on an angle to the left of 49716'11" on a bearing of North
417441'25" East for a distance of 41.99 feet to a point on the Southwesterly
rightoof way line of the Hylebos Access Road; thence on an argle to the left
of 96747'53" on a bearing of North 55 03'28" West following said right of way
line for a distance of 180.13 feet to the point of curvature of a curve to the
left having a radius Qf 904.93 feet:; thence following said curve to the left,
through an angle of 1720'S0" for a distance of 2}.28 feet to a point; thence
on an angle to the left on a bearing of South 41744'25" West for a distance of
929.82 feet to a point on the Northegsterly plerhead line of HylebOSOWaterway:
thence on an argle to the left of 90700'00" on a bearing of South 48715'35"
‘East following said pierhead line fos a distance of 200 feet to a poént:
thence on an angle to the left of 30700'00" on a bearing of North 41744'25"
East for a distance of 911.92 feet to the true point of beginning.




PARCEL A:

Beginning at the Northeast corner of the Southeast quarter of the Northwest
quarter of SECTION 13§, TCWNSI{IPZIgO H, RANGE 3 EAST of the W.M., in Pierce
County, Washington: thence North 88-18'14" West along the North line cf the
sald Southeast quarter of the Northwest quarter a distance of 401.97 feet to
the true paint of beginning of this description; thence on an argle to the
left of 49°57'21" South 41744'25" West a distance of 558.29 feet to a point on
the Northerly pierhead lineoof the Hyéebos Waterway as now laid out: thence on
an angle to the right of 90~ North 48-15'35" West a distance of 700 fest to a
pont on the said pierhead line; thence on an argle to the right of 907, North
41744'25" East a distance of 636.66 feet to a point on the Southerly rignt of
way line of a proposed road; thence on an argle to the right of 71723'29",
Scuth 66°52'06" East along the said right of way a disgance of 738.61 feet:
thence on an angle to the right of 108736'31l" Scuth 41744'25" West a distance
of 314.06 feet to true point of beginning.
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PARCEL B:

A non-exclusive easement for right of way for the cbhstruction, use and
maintenance of a railroad spur over the following described strip of lard:

A strip of land 14.0 feet in width lying 7.0 feet on either side of the
following described centerline: Cammencing-at the Northwest corner of the
Scuthwest quarter of the Northeast quarter of SECTION 36, TCOWNSHIP 21 N8K[H,
RANGE 3 EAST of the W.M., in Pierce County, Washington:; thence South 88°55124"
East along the North line of said subdivision a distance of 239.81 feet to the
center line of the City 8f Tacoma municipal beltline railrcad tract as now
located; thence North 55 03'86" West alorg the said center line a distance of
220.28 feet; thence North 63713'S1l" West a distance of 44.63 feet to the point
of curvature of a curve to the left having a radius of 441.68 feet; thence
along said curve to the left a distance of 41.97 feet to the right of way line
of a proposed road and the true point of beginning; thence continuing along '
said curve to the left a distance of 263.09 feet to the Southeasterly property
line of the property described in Parcel A, above, as granted to lLeslie P.
Sussman and Sophie L. Sussman, husband and wife, by instrument recorded under
Auditor's No. 2126314. '

PARCEL C:

Cammencing at the Northeast corner of the Southeast quarter of the Northwest
quarter of SECTION 36, TOWNSHIP 21 gORIH, RANGE 3 EAST of the W.M., in Pierce
County, Washington; thence North 88°18'14" West along the North line of said
Southeast quarter of the Northwest quarter a distance of 369.31 feet to the
true point of beginning; thence South 41744'25" West a distance of 579.30 feet
to a poj_8t on the Northerly pierhead line of the Hylebos Waterway; thence
North 48715'35" West along the said pierhead line a distance of 25.00 feet;
thence North 41744'25" East a distance of 872.35 feet to a poms on the
Southerly right-of-way line of a proposed road; thence Scuth 66 52'06" East
algng the said right-of-way line a distance of 26.54 feet; thence South
41°44'25" West a distance of 301.96 feet to the true point of beginning.
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RIGHT OF ENTRY AGREEMENT

, THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
~Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre~-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with +the United States
Environmental = Protection Agency ("EPA"), Docket No.
1093-07-03-104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway; and

. WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and : : : -

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth; : :

NOW, THEREFORE, the parties agree as follows:

1. Permission, location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor's property, the legal description
of which is as follows: :

SEE  EYMgT A" _ Aacken

and any structures appurtenant- thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology . and its designated representatives ("DOE"), and the
Commencement Bay Natural Resource Damage Trustees and their



designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE

‘under applicable federal or state laws to enter said property and

to move freely about said property in accordance with such federal
or state laws.

: 2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the. schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to:

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand

19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: Eo OQDEMS
Organization:_Lone STAR AJORATHWEST
- Address: 0. Gox %30

SEATHE 8|
Ph:__ He4-2000
Fax: o4 -201?

On-site contact for the Licensor is:

Name: DaRReL, HWERMAN
Organization:__ lowg <STAR AORTHWOEST
Address:

Ph: }o4-%025
Fax: o< -3g2.

3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor

- 2 -




from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused by the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for losses due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance. _Licensee shall maintain the insurance
in full force and effect durlng the term of this
Agreement. and shall provide prior written notice to
Licensor in the event of a material change in or
cancellation or nonrenewal of the insurance policy.
Should Licensee fail to obtain insurance upon nonrenewal
or cancellation, this provision shall be subject to re-
negotiation by the parties in order to effectuate the
intent of this Section 3(ii);

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section;

(iv) HcC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated:;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for

-3 -



<

matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from .this
: Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
construed to be third party beneficiaries of this

Agreement.
4. Interference  with Licensor's Operations. All

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor
in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site escort to Licensee and its agents,
contractors, and subcontractors if required by Licensor for access.

: 5. - Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of sampling completed on the Property provided enough
sampling material is available. Licensor shall give the Licensee
one week notice of the desired split sampling and shall cooperate
fully in the coordination of the split sampling. Licensee shall
have the right, at Licensee's expense, to obtain, within a
reasonable period of time, copies of the results of any split-
samples taken by Licensor. Upon request, Licensor shall also have
the right, at Licensor's expense, to obtain, within a reasonable
period of time, copies of the sampling results from the Property.
It shall be the sole responsibility of the Licensee to lawfully
dispose of any material Licensee has gathered as part of the
sampling process. Licensor shall have the same responsibility with
respect to any split samples taken by Licensor.

6. Effective Date and_ Term of Adgreement. This
Agreement shall be effective upon signature by all parties and
shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition 6f the property
before the initiation of the work contemplated herein.

7. Licensor's Warranty. Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.




8. Applicable Law. The partles agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washlngton shall apply to this Agreement.

9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded. ’

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representafives of the

parties have executed thlS agreement as of the day and year
opposite each party's signature.

) - Hfriiii;???%%E;;bMM
pDate: R€ \)Ul:[ 192Y By: %

LICENSOR

Date: N\(}M\‘é\,\ﬂq"‘l By: M&@»XM - .

For:_ \.Ow& Q-m PRorTHexsT
Owner/Operator

Address: 0 Box (320
SE:%TTLE 1844
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APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12’ MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly.  When they have been
accepted by the EPA, the locations will be forwarded to all landowners.



EXHIBIT "A" -

A PORTION OF THE wEST HALF OF THE SOJUTHEAST QUARTEK OF SECTION 36,
TOWNSHIP 21 NORTH» RANGE 3 EAST OF THE weMes IN PIERCE COUNTY,
WASHINGTOMy MORZ PARTICULARLY DESCRIBED AS FOLLOwS:

BEGINNING AT A POINT ON THE GOVERNMENT PIERHEAD LINE OF HYLEBGTS
WATERwAYy SAID POINT SEING 250 FEET NORTH 48°15'35" WEST AND 68.3 FeiT

- SOUTH 89°13°59" wEST FROM THE NORTHEAST CORNER OF THE SOUTHWEST
QUARTER OF THE SOUTHEAST QUARTEN OF SAID SECTION 36+ SAID 683 FEET

MEASURED ALONG THE NGRTH LINE OF SAID SUBOIVISION; THENCE SJUTH
41°44°25" WwEST FOR A DISTANCE OF 815491 FEET TO THE NORTHERLY RIGHT OF
WAY LINE OF TAYLOR WAY; THENCE NORTH 49°19°*39" WEST ALCNG SAID RIGHT OF
WAY LINE FOR A UISTANCE OF 373.07 FEET: THENCE NORTH 41°44°%25"™ EAST FOR
A DISTANCE OF B22.86 FEET TO THz GOVERNMENT PIERHEAD LINE; THENCE

SOUTH 46°15'35% EAST ALGNG SAIO PIERMEAD LINE FOR A DISTANCZ CF 373
FEET TO THE POINT OF BEGINNING. :
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Len Sorrin
BOGGLE & GATES
Two Union Square
601 Union Street
Seattle, WA 98101
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MORRISON & FOERSTER ; oI

ATTORNEYS AT LAW

1o seconp avinee RECEIVED

SUITE 2200
seatTie, vasuinGron ssion  JUL 2 5 1934 .

TELEPHONE" (206) 292-6300

TELEFACSIMILE (206) 292-6301 BOGLE & GATES

ENCLOSURE MEMO

poy

TO: Len Sorrin -.,l gpg:!A
FROM: Peter Gutierrezt}/ 'SEA}
DATE: July 21, 1994 S””t'lifuwa,-,m
RE: Right of Entry Agreement

Attached for your files is the
Right of Entry Agreement for USG
Interiors.

Attachment

ey MYy



LAW OFFICES OF

GEORGE, HULL, PORTER & KOHLI, Ps.

T. Dennis GEORGE . . 1301 FIFTH AVENUE, SUITE 2600 TELEPHONE (206) 624-8890
BenjamiN G. PORTER : SEATTLE, WASHINGTON 98101 FACSIMILE (206) 587-0579
Laurie D. Kout ‘ C . :
Howarp (TerryY) Har POST OFFICE BOX 2286
James T. LatTiNG © SEATTLE, WASHINGTON 98111
ANN J. DurHAM : ,
Vicki E. Orrico July 21, 1994
GaiL A. McMoNAGLE . :
Davip A. LEMASTER [
Lyman W. HurL : B RCCBIVED
of counsel _ JUL 2 ' 1991'
VIA MESSENGER » : PJG

Mr. Peter J. Gutierrez
Morrison & Foerster
.Suite 2200 o
1191 Second Avenue
Seattle, WA 98101

Re: Hylebos Right of Entry Agreement
Dear Peter:

Enclosed is the Right of Entry Agreement which has been
signed by Frank May for USG Interiors. When the appropriate
representative of the HCC has signed the agreement, I would
appreciate receiving a copy of the conformed copy.

Very truly yours,

GEORGE, HULL, PORTER & KOHLI, P.S.

//WL/»

By _-J
: Howard rry) Hall
Enclosure

cc: Mr. Frank P. May (w/enclosure via regular mail)

CC\HIH\COMMBAY\GUTO0721.LTR .
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. THIS AGREEMENT is made between the Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the ' United States
Environmental Protection Agency ("EPA"), Docket No.
1093-07-03~- 104/122 ("AOC"), which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway:; and

. WHEREAS, it will be necessary for Licensee and its
collective agents, contractors and subcontractors to enter upon
Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and _

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth:

NOW, THEREFORE, the parties agree as follows:

1. Permission, TLocation and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its

agents, contractors, and subcontractors are granted a temporary

license to enter upon Licensor's property, the legal description
of which is as follows:

See Appendix B.

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time

and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of
Ecology and its designated representatives ("DOE"), and the

Commencement Bay Natural .Resource Damage Trustees and their




designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Work. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws. .

A 2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls.  Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to: :

Paul Fuglevand
HCC Project Manager

. Dalton, Olmsted & Fuglevand
19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

" Ph: (206) 486-7905
Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: Mr. Frank P. May

Organization: USG Interiors, Inc.

Address: 125 South Franklin Street
Chicago, II. 60606

Ph: (312) 606-3770

Fax: (312) 606-4484

On-site contact for the Licensor is:
Name: - Mr. S.W. Woods

Organlzat:.on USG_Interiors, Ing:. _
Address: 2301 Taylor Way

Tacoma, WA 98421
Ph:_ (206) 383-1537
Fax:(206) 627-0424

3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
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from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
-fees and costs but excluding liability relating to any
environmental contamination at the Property ("Damages"), that arise
‘out of or in connection with the willful misconduct or negligence
- of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and limitations:

(i) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any proportionate
share of Damages caused by the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be liable and shall have no
obligation to indemnify Licensor for losses due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be liable and shall have no
obligation to indemnify Licensor for any Damages that are
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of .
such insurance. _Licensee shall maintain the insurance
in full force and effect during the term of this
Agreement and shall provide prior written notice to
Licensor in the event of a material change in or
cancellation or nonrenewal of the insurance policy.
Should Licensee fail to obtain insurance upon nonrenewal
or cancellation, this provision shall be subject to re-
negotiation by the parties in order to effectuate the
intent of this Section 3(ii);

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for indemnity pursuant to
this section; :

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated:;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for
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matters- addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
construed to be third party beneficiaries of this

Agreement.
4. Interference with Licensor's Operations. All

activity permitted by this temporary license shall be carried on
in such a manner so as not to unduly interfere with Licensor's
property and operations or its use of its facilities. Licensee's
entry upon Licensor's property shall be coordinated with Licensor

in such a way as to minimize such interference. Licensor shall
provide the Licensee with any relevant health and safety
information applicable to the property if required by Licensor for
access. Licensor shall move non-fixed structures or machinery as
needed for completion of the Work and shall provide necessary plant
training and on-site wescort to Licensee and .its agents,
contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of sampling completed on the Property provided enough
sampling material is available. Licensor shall give .the Licensee
one week notice of the desired split sampling and shall cooperate
fully in the coordination of the split sampling. Licensee shall
have the right, at Licensee's expense, to obtain, within a
reasonable period of time, copies of the results of any split
samples taken by Licensor. Upon request, Licensor shall also have
the right, at Licensor's expense, to obtain, within a reasonable
period of time, copies of the sampling results from the Property.
It shall be the sole responsibility of the Licensee to lawfully
dispose of any material Licensee has gathered as part of the
sampling process. Licensor shall have the same responsibility with
respect to any split samples taken by Licensor.

6. Effective Date and Term of Agreement. This
Agreement shall be effective upon signature by all parties and
shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein.

7. Licensor's Warranty. Llcensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premises.




8. Applicable Law. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the

" State of Washington shall apply to this Agreement.'

9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded.

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the
parties have executed this agreement as of the day and vyear

‘opposite each party's signature.

T
Date: X Y¥ \)uw 1‘19.‘7
LICENSOR
Date: L/ ;/////77/ (224
’// ~ For: _25b7f

Owner/OpErator

Address: /25 \YO /:é{/l//(4/'d \QF'
Aé/d&ﬁg, Ze. LO0LAL




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12’ MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.




APPENDIX B

PARCEL I. Beginning at the northwest corner of
the southwest quarter of the northeast quarter of

~ the northeast quarter of Section thirty-five (35),

Township twenty-one (21) North, Range three (3)
East of the Willamette Meridian, thence on th
north line of said subdivision south 88° 51t 50
east 654.86 feet to the northeast corner of said
subdivision, thence north 60° 34t 14" east 510.38
feet to the southwesterly right-of-way line of
Hylebos Creek Waterway; thence on said line of
Waterway south 48° 14V 46" east 200 feet; thence
at right angles to said waterway line south

419 451 14" west 908.23 feet to the northeasterly
line of Taylor Way Extensi8n County Road; thence
on said Road line north 49~ 18' 16" west 843.16
feet to the west line of said southwest quarter of
northeast quarter of northeast quarter; thence
north 1° 30! 42" west 20.10 feet to the point of
beginning. ' ' :

PARCEL II. Beginning at the northwest corner of
the southwest quarter of the. northeast quarter of
the northeast quarter.of Section 35, Township 21
Morth, Range 3 East of the Willamette Meridian;
thence north 88° 51+ 50" west 23.38 feet to the
intersection of the north boundary of Taylor Way;
thence soutn 49° 18t 16" east 31.53 feet along
said boundary; thence north 1° 30' 42" west 20.10
feet to the point of beginning.
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OLE & CHARLIE'S MARINAS
BOAT MOORAGE

SEATTLE LOCATICM 3582 WEST MARGINAL WAY SW . SEATTLE, WASHINGTCH 3808 2«ChE 255 3373400
TACOMA LOCATION 1224 MARINE WiEW DRIVE TACOMA, ‘.‘JAS"";'GTO; GE42Z2 PHOME 208 2720073

July 26, 1994 | Coms

' ‘ A ‘€DKWEIN.
Paul Fuglevand ‘ SEP B
Project Manager for the HCC  Surgg, ld 199,
Dalton Olmsted & Fuglevand Inc T : WwWﬁh 94
19017 120 Ave NE Ste 107 Mg
Bothell Wa 98011 : : : Mngy

Dear Mr. Fuglevand,

Please be advised that we would like to have a copy of the report
on the results of the sampling you are doing on our property in
TACOMA WASHINGTON.

I am enclosing a map of our property for you to locate where the
sampling was done, the date, and the results.

Yours truly, %g;7?
Donal;§£/ Olson
President

Ole & Charlies Marinas

~DSO:co

Plat
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Dalton, Olmsted & Fuglevand, Inc

Envzronmental Consultans
19017 120th Avenue N.E., Suite 107
Bothel], Washington 98011

Wt
o
AT ey
*, B3]

Leonard H. Sorrin

Bogle & Gates

Two Union Squar

601 Union Street
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_ DRAFT
. 5/4/94
RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made between the ' Hylebos Cleanup
Committee ("HCC" or "Licensee"), and the undersigned owner and/or
operator ("Licensor") (collectively the "Parties").

‘WHEREAS, the HCC, consisting of the Port of Tacoma,
Kaiser Aluminum & Chemical Corporation, ASARCO, Inc., Occidental
Chemical Corporation, E1f ATOCHEM North America, Inc., and General
Metals of Tacoma, Inc., was formed in order to perform pre-remedial
design for the Hylebos Waterway located within the Commencement
Bay/Near Shore Tideflats Superfund Site, and has entered into an
Administrative Order on Consent with the United States
Environmental Protection Agency ("EPA"), Docket No.
1093-07-03-104/122 ("AOC"), ‘which includes a Statement of Work
("SOW"), requiring that certain work be performed in connection
with the study of the Hylebos Waterway; and

WHEREAS, it will be necessary for Licensee and its

- collective agents, contractors and subcontractors to enter upon

Licensor's property to conduct certain limited environmental work
and for purposes of ingress and egress for such work. The work to
be performed is set forth in Appendix A of this Agreement (the
"Work") and shall not be performed upland of the "higher high water
line"; and

WHEREAS, in order to allow the Work to take place,
Licensor is willing to grant a temporary license for such entry to
Licensee and its agents, contractors, and subcontractors and their
consultants, subject to the terms and conditions hereinafter set
forth; :

NOW, THEREFORE, the parties agree as follows:

1. Permission, Location and Access. Subject to the
terms and conditions hereinafter set forth, Licensee and its
agents, contractors, and subcontractors are granted a temporary
license to enter upon Licensor!' s property, the legal description
of which is as follows: ‘

- Tacoma Boatbuilding Co.
1840 Marine View Drive
Tacoma, WA 98422

and any structures appurtenant thereto (the "Property") for
purposes of conducting the Work in accordance with the schedule set
forth in Table 1 of the SOW, as may be amended from time to time
and for ingress and egress to perform the work. EPA and its
designated representatives, the Washington State Department of

‘Ecology and its designated representatives ("DOE"), and the




Commencement Bay Natural Resource Damage ' Trustees and their
designated representatives, are granted a temporary license to the
same extent for purposes of supervision of the Wwork. This
temporary license in no way limits the authority of EPA and DOE
under applicable federal or state laws to enter said property and
to move freely about said property in accordance with such federal
or state laws.

2. Entry Upon Property. Licensee and its agents,
contractors, and subcontractors shall provide Licensor with at
least two calendar weeks notice of the schedule of anticipated
dates of access prior to the contemplated start date, and shall
promptly notify Licensor of any modifications in the schedule. At
least one week prior to each scheduled entry on the Property,
Licensor shall provide Licensee with any relevant information
regarding site conditions that could be impacted by the scheduled
sampling, including, but not 1limited to, the presence of
underground structures, utilities, and outfalls. Licensor will
provide Licensee, within one calendar week of any request by
Licensee, the known schedule of its shipping and berthing traffic
on the Hylebos Waterway for the upcoming month. Any subsequent
changes in the shipping and berthing schedule shall be provided to
Licensee within 48 hours of receipt by Licensor. All notices to
the Licensee shall be directed to: ’

Paul Fuglevand

HCC Project Manager

Dalton, Olmsted & Fuglevand R
19017 120th Avenue N.E., Suite 107
Bothell, Washington 98011

Ph: (206) 486-7905

Fax: (206) 486-7651

All notices to the Licensor shall be directed to:

Name: Ray E. Nichols

Organization: lacoma Boatbuilding Co.
Address: 1840 Marine View Dr. '
: Tacoma, WA 98427

Ph: (206) 572-3600

Fax: 206) -572-0548

Oon-site contact for the Licensor is:

Name: Ray E. Nichols and Tom Pruitt
Organization: Tacoma Boatbuilding Co.
Address: 1840 Marine View Dr.

Tacoma, WA 98422
Ph: (206) 572-3600
Fax: (206) 572-0548




3. Liability. The HCC shall, under the terms and
conditions set forth below, indemnify and hold harmless Licensor
from and against any and all losses, expenses, costs, obligations,
recoveries, liens, claims, demands or causes of action for death,
personal injury or property damage including reasonable attorneys'
fees and costs but excluding 1liability relating to any
environmental contamination at the Property ("Damages"), that arise
out of or in connection with the willful misconduct or negligence
of Licensee, its agents, contractors, and/or subcontractors in
entering upon or performing the Work on the Property. The
indemnity obligation of the HCC hereunder shall be subject to the
following conditions and 11m1tat10n5'

(1) the HCC shall not be 1liable and shall have no
- obligation to indemnify Licensor for any proportionate
share of Damages caused the negligence or willful
misconduct of Licensor or any other third party other
than Licensee's agents, contractors and subcontractors
and the HCC shall not be liable and shall have no
obligation to indemnify Licensor for losses due to
interruptions of business or for any other form of
incidental or consequential damages;

(ii) the HCC shall not be 1liable and shall have no
obligation to indemnify Licensor for any Damages that are -
not covered under or that exceed the specified limits and
available proceeds of the commercial general liability
insurance policy maintained by the HCC. Such insurance
policy shall provide coverage in the aggregate amount of
$2,000,000, with a $1,000,000 per occurrence limitation.
Upon request, the HCC shall furnish Licensor proof of
such insurance;

(iii) Licensor shall notify the HCC in writing promptly
after Licensor obtains knowledge of the occurrence of any
event or the existence of any facts which may become the
basis of a claim by Licensor for 1ndemn1ty pursuant to
this section;

(iv) HCC and its agents, contractors, and subcontractors
recognize that they are waiving immunity under Industrial
Insurance Law, Title 51 RCW, and that this
indemnification clause has been mutually negotiated:;

(v) the individual members of the HCC shall under no
circumstances be liable in any manner to Licensor for
matters addressed by, relating to or arising from this
Agreement and the provisions of this Section 3 shall be
the sole and exclusive remedy of Licensor with respect
to matters addressed by, relating to or arising from this
Agreement. For purposes of the enforcement of this
provision, the individual members of the HCC shall be
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construed to be thlrd party beneficiaries of this
Agreement.

4. Interference with Licensor's Operations. All
activity permitted by this temporary license shall be carried on

in such a manner so as not to unduly interfere with Licensor's

property and operations or its use of its facilities. Licensee's

entry upon Licensor's property shall be coordinated with Licensor

in such a way as to minimize such interference. Licensor shall

provide the Licensee with any relevant health and safety’
information applicable to the property if required by Licensor for
~access. Licensor shall move non-fixed structures or machinery as

needed for completion of the Work and shall provide necessary plant

training and on-site escort to Licensee and 1its agents,

contractors, and subcontractors if required by Licensor for access.

5. Sampling and Analysis. Licensor or its authorized
representative shall have the right, at Licensor's expense, to take
split samples of the shoreline (Event 1B) sampling completed on the
Property provided enough sampling material is available. Licensor .
shall give the Licensee "one week notice of the desired split
sampling and shall cooperate fully in the coordination of the split
sampling. Licensee shall have the right, at Licensee's expense,
to obtain, within a reasonable period of time, copies of the
results of any split samples taken by Licensor. Upon request,
Licensor shall also have the right, at Licensor's expense, to
obtain, within a reasonable period of time, copies of the sampling
results from the Property. It shall be the sole responsibility of
the Licensee to lawfully dispose of any material Licensee has
gathered as part of the sampling process. Licensor shall have the
~ same responsibility with respect to any split samples taken by
Licensor. :

6. Effective Date and Term of Agreement.: This
Agreement shall be effective upon signature by all parties and

shall terminate upon receipt by the Licensee of notice that the
Work has been completed to the satisfaction of the EPA or such
earlier date as EPA may authorize. Licensee shall promptly notify
Licensor of such notice. At the completion of the term of this
temporary license, Licensee shall restore Licensor's property to
a condition as near as possible to the condition of the property
before the initiation of the work contemplated herein. Any
monitoring equipment installed on the Property shall be removed in
compliance with applicable rules and regulations.

7. Licensor's Warranty. - Licensor represents and
warrants that it is the owner of or otherwise has authority to
grant access to the above described premlses.

8. Applicable Law. The parties agree that, without
respect to its conflict of laws jurisprudence, the laws of the
State of Washington shall apply to this Agreement.

- 4 -



9. Recording. In order to ensure that subsequent
purchasers have notice of this Agreement, Licensor hereby agrees
to record this Agreement with the Pierce County Auditor and forward
a conformed copy to the Licensee as set forth in Paragraph 2 of
this Agreement. Upon receipt of written notice pursuant to
Paragraph 6 of this Agreement of the termination of access granted-
hereunder, Licensor may, at Licensor's option and expense, cause
such termination notice to be similarly recorded. :

10. Parties Bound. This Agreement shall be binding upon
the Parties, their heirs, successors and assigns.

IN WITNESS WHEREOF, the authorized representatives of the
parties have executed thls agreement as of the day and year
opposite each party's 51gnature.

Date: p?? \IU\-‘/ /‘577

LICENS

Ray £. Nichols, VP & Gen. Mgr.
For: Tacoma Boatbuilding Co.-
Owner/Operator

Address: 1840 Marine View Dr.
Tacoma, WA 98422




APPENDIX A

Shoreline Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12° MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.

-The sediment from each property will be composited and submitted for chemical analysis.

Currently 63 shoreline composites, covering the entire shoreline, have been identified but

 not yet reviewed or accepted by EPA. In addition, five properties will have core samples

drilled below the mudline in locations to be determined shortly. When they have been
accepted by the EPA, the locations will be forwarded to all landowners.
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i;f% 77 « ; UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
A proTe® _ : 1200 Sixth Avenue
- Seattle, Washington 98101
July 21, 1994
Reply To |

Attn Of: S0O-155

Norman D. Webb, Chairman

Hylebos Cleanup Committee

c/o General Metals of Tacoma, Inc.
4927 NW Front Avenue

Portland, Oregon 97218

Re: Hylebos Waterway Problem Areas
Commencement Bay Nearshore/Tideflats Superfund Site
Individual Corporate Members of the Hylebos Cleanup
. Committee as Authorized Representatives of the United States
Environmental Protection Agency  for Purposes of Entry onto
Property Owned by Third Parties Along the Hylebos Waterway

Dear Mr. Webb:

Pursuant to Section 104 (e) (3) of the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA),
as amended, 42 U.S.C. § 9604(e) (3), the United States
Environmental Protection Agency (EPA) designates ASARCO, Inc.,
Elf Atochem North America Inc., General Metals of Tacoma, Inc.,
Kaiser Aluminum & Chemical Corp., Occidental Chemical Corp., and
the Port of Tacoma, together associated as the Hylebos Cleanup
Committee (HCC), and their employees, contractors and agents, as
representatives of EPA solely for purposes of entry to property
.owned by third parties along the Hylebos Waterway, located in
Tacoma, Washington. Copies of the Consent For Access to Property
forms for properties to which EPA has obtained access are
attached to this letter. This authorization extends only to
entry to said properties for purposes of implementing the pre-
remedial design activities set forth in the Administrative Order
on Consent for Pre-remedial Design Study, U.S. EPA Docket No.
1093-07-03-104/122 (AOC), including the Statement of Work
attached thereto. ’ '

_ EPA is authorized to designate the individual members of the
HCC as its representatives pursuant to Section 104 (e) (3) of
CERCLA, 42 U.S.C. § 9604(€é)(3). The authority granted to the
President in the above-referenced section of CERCLA was delegated
to. EPA in Executive Order 12580, issued January 23, 1987, re-
delegated to the Regional Administrators (Delegation No. 14-6) on
September .13, 1987, and further re-delegated to the Superfund
Deputy Branch Chief for NPL Operations, pursuant to Regional
Delegation R10 1290.45. : '

aPrlnred on Recycled Paper




As a condition precedent to the designation expressed in
this letter, and as agreed to in Sections XIII and XXIV of the
AOC, the individual corporate members of the HCC will reimburse
the United States for expenses incurred by the United States in
obtaining access on their behalf and indemnify, save and hold
harmless the United States for any and all claims related to acts
or omissions of the individual members of the HCC, their.
employees, agents, servants, receivers, successors, assignees,
contractors, or subcontractors as the representatives of EPA.

Please contact Lori Houck, Assistant Regional Cbunsel, at
(206) 553-1115, if you have questions or comments regarding this
matter. s

Sincerely,
carol A. Rushin, Chief
Superfund Branch

cc: Allison Hiltner
Leonard Sorrin
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FAX COVERSHEET

;m: £ 93)4‘,12 N O | DATE : 7/[/?/95/_ |

"FAX NO: g’g‘ 3'—6/ Q3 ‘ NO. OF PAGES: ‘7 .

(including this page)

TIME: ' SUBJ:

FROM:  DANIEL L. GOODELL, Attorney FAX NO: _ (206) 275-8398

rf vou have any questions regarding this fax, please call
DANTEL 7. GOODELL'S office at 275-8399 or 275-8398,

NOTE:  THI1S FACSIMILE TRANSMISSION 1S TINTENDED ONLY FOR THE
ADDRESSER  SHOWN HEREIN. IT MAY CONTAIN INFORMATION THAT 1S
¢RIVILEGED, CONFIDENTIAL OR OTHERWISE PROTECTED FROM DISCLOSURE.
ANY RFVIEW, DISSEMINATION OR USE OF THIS TRANSMISSION OR ITS
CONTENTS BY PERSONS OTHER THAN THE ADDRESSEE IS STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR,
PLEASE NOTIFY US. |
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COXSBHET TOR ACCESS TO PROPERTY

Name: _ J8G INVESTMENTS

Address of Property: 1690 Marine View Drive

Tacoma, WA 98422

I consent to entry and continued access to property owned
and controlled by me or my cempany, as more sﬁtaitienll?
described in the descriptien attached to this agreement, by-
officers, amploycés and authorizod representat1ves of the United

States Envirenmental Protection Agency ("U.S. EPA"), ana

officers, employees and represcntatives of the Hylebos c1.anup
comm{ttes, which is performing Pre-Remedjal Deaign ACtlvltles
under an Administrative Order on Consent with U.S. EFPA, : for the
t'ollowing purpeses: |

To complate those tasks required for Pre-Remedial @eliqn
hectivities of the Hyleboe Waterway Problem Areas withinzthe

Comnencenent bay Nearshore/Tidaflats Site ("Site"); whiéh may

include, but are not linited to, the following:

- to conduct qeoghysical, bathymetric¢ or intertidal bank
© SUCVeYs: :

- ro cellect such soil, 1ntereida1 or parine sedzment,
surface watar, groundwater and air samples, and tnke
such photographs or other visual observations :as nay be
daternined to be neeessa:y for nre-remedial design-
puUrposes; .

- to perform such tests or studies as needed teievaluate
the effectiveness of source.centrol measures; and

- to perferm studies or measurer;ests as needed to
determine the app‘loabzlxty of different technology

[
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options for sediment diupéaal ér source control
effectiveness.

I alsc consent to entry #nd'cohtinued accéss to of&icers,
amployses and suthorized teprcsentitives of the washing%on
Departnent of Pcology and the Natural Resource Trustooséfor
purposes of ovarseeing Pre-Remedial Design Activities, :

I will not knowingly interfere with the activities being
conducted by the Hylebos Cleanup Cemmittes, and will coordinate
with EPA and the Hylebos Cleanup Committee, to the extcht
possible, to ensure that my cpar&tions on my property o# personal
property will net unreasonably oObstrutt access té my pr;pexty'or

. the property of third parties.

T remlize that these actions by U.S. EPA arse undurfakcn
pursuant to its response énd enforcement responsibilities upder
the Couprehensive BEnvironmental Response, Compensation énd
Liability Act (Superfund), 42 U.S.C. § 9601, et seg.

‘This written permisgion is given by me voluntarily with
knovledges of my right to refuse and‘ﬁithout threats or promises
of any Kind. |

My consent té eniry onto the property is conditioned upon my
receivinq at lgast twvo days' notice of the first sampling event
and at least one calendar weeaks' notice of aubsequent‘sémpling
evaents when access will be necessary. My consent rgquiées, as an
additieonal conditien, that activities permitted under eﬁis access

agreement be carried out in such a manner as to not undudly
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intarfere with the property and my operations and uses bf the
propetty. ' : l
I understand that I am entitled to obtain & split sample of

materials sampled on the property provided enough sampling

material is availabla. I will provide U.S. EPA with st least twa

days' notice for the first sampling event and at least éne
calendar weeks' notice for subsequent sampling events if I desire
to Abtain split samples. I.chcil cooperate in the coordination
of the split sampling. I shall provide U.S. zPA with a copy of
the wWritten reports of the split sampling.

My consent requires, as an additional condition, thtt upon
my request, I receive a copy of the written reports of éampling
taken under the nuthority of this agreement. 1 agree to pay a
reascnakle fee to cover the cost of copying documents cgntaining
the resﬁlts of sampling. .

Thié(consent shall be effective upen my signaturé.: This
consent can be revoked by.mi for goed cause. ] agree té provide
thirty days' advance notice of :cvocation if I decide tg revoke
my censant. This ¢onsent shall terminate when tha wozk:requirid

undar the Administrative Order on Consent with U.S. EPA;has been

compieted.

B Ypner | BU7T-TE
Ttie . Date

i

P.47

dions. nos
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CORSENT FOR ACCESS TO PROPERTY : -

Name: _ JONES-GOODELL CORPORATION
Addrese of Property: __ 1690 Marine View Drive

_Tacoma, WA 98422

-

T consent to entry and contirmued access to property owned
and controlled by me or my company, as mote‘sp-citicall?'
described in the description attachad to thisg agreement, by"
o(l{cers, employees snd authorized representatives of tﬁe United

States Environmantal Protection Agency ("U.S. EPA"), ané

~“ficers, employees and representat1Vesvof the Hylebos éleanup
fomﬁjtt.q, which is performing Pre-rRemedial Design Actibities
nnder an Administrative Order on Consent with U.S. EPA, :for the
fellowing purpeses:

Te complete those tasks iequired for Pre-R‘medial chign
Artivities of the Hylebos Waterway Problem Areas within!tne
Conmencement Bay Nearshore/Tidaflats Site ("Site"),\whiéh may
include, but are not limited to, the following:

- to conduct geophysical, bathymetric or intertidal bank
SUrveye: ,

to collect such soil, intertidal oy marine seqiment,

~urface water, groundwater and air samples, and trce

such photographe or other vigual observations ‘&8s m.y be

datermined to be neceesary for nre-ramedial design

purposes; ‘ -

- to perform such tests or studies as nesded to evaluate
the affectiveness of source control measures; and

- to perform studies or measurament.s as needed to
determine the applicability of different technology

[
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~the property of third parties.

JUL 15 "3a 82:S7PM CARRENE : P e
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option=s for sedimant dispomsl or sourca control
effectiveness.

I also.consent to entry and continued aceess_to_ofkiccrs,
nmpioyees and authorized representatives of the waqhing?on
Nepartmant of !éolégy and the Naturai Resource Trustees' for
pnrposes of ovarseeing Pre-Remedial Design Activities{l

I will not knowingly inteffeze with the activitiesébeinq
conducted by the Hylehos Cleanup Committee, and will coprdinate
with EPA and the Hy;gbos Cleanup Committee, to the extcht
pussible, %o ensure that my operations on my property or personal
proparty will net unreasenably obstruct access té my préperty or

T remlize that these actiens by U.S. EPA are undertiaken
purauant to {vs response and enforcement respcnsibilitiés under
rhe Coumprehensive Environmental Responsé, Compensation énd
iabllity Act (Superfund), &2 U.S.C. § 9601, et seg.

This written perniesion i¢ given by me voluntarily:with

knowledge of my right to refuse and without threats or éromises

L]
i

of auy kKind.

My rconsent to entry onto the property is cdnditiongd ubon my
re=2iving at least two days' notice of the firsi~sampli¢q event
and at leaet one calendaf weeks' nctice of subsequent aémpling
9vqntslwhen accemg will be necessary. M} censent requi#es, as an
additional condition, that activities pearmitted under thie access

agreement be carried out in such a manner as to not unduly
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!ntérfeze with the property and my oparltiohc and uses %f the
Froperty. | o [

T understand that I am entitled to obtain e split sample of
materjals sampled on the property provided enough sampl}nq
material e availahle. I will provide U.S. EPA with.at;least two
daye' notice for the first bampling'oveﬁt and aﬁ lenit §nn
calendar weekr' notice for subsegquent Qawpling events if I desize
to obtaiﬁ spiit samples. I shall cooperate in the coerdination
of the eplit sampling. I shall provide U.S. EPA with ajcopy of
the written reports of the split sampling.

My consent requires, as an additional condition, that upon
ny request, { receive a copy of the written reperts of ;ampling
taken ander the authority of this a§reement. 1l agree ié pay a
reagonabie ‘ae to caver the cost of copyihg documents c?ntainlng
tha rasuit= of sampling.

This nonsent shall be effective upon my signature. This
reneent can be revoked by me tbr good cause. I agree t% provide

Cthiriy days' advance notice of revocation it I decide.t? reveke
my ~onsant. This eonsent shall terminate when the work .required

nndAnr the Adminiatrative Order on Consent with U.S. EPA;has been

completed.
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CONSENT FUR ACCESS QO BROPENTY

Name : \}CLSQyO(\ Eijﬁ\bnd - :S;Axx Lo
Addrass of Property: l&-(&' T«L\ L: - W"/x

iﬂ»c.-QA-\" A/

I consent Lo entry and continued access to propertf owned
and contrclled bf me oY Xy company, o mors séecificall?
described in the descriptiom attached to this agreement, by
officers, enployees and autbcrized representatives of t?e Onited
States Envirchnental Protection Agency ("U.S. EPA%), ané

officers, employees ané representat1Ves of the Hvlebos CIeanup

Caomritzesz, which ie performing Pre-Rumedial Design Actlvltles
.under an Administrative Order om Consent with U.3. EPA, for the

following purposesn:

-

i
o ‘e complete those tasks required for Pre—Remedial Qesign
i
Actavities of the Eylebos Waterway Proklem Areas within the

i

'Commencemeﬁthay Nearshore/Tideflats Site (ﬁSite"), whiéh‘may
include, but are not limited to, the following:

- ts condueh geophyslcal, bsthymetric or intertidal bank
surveys: : ’

- to collect such acil, intertidal or marine aediment
surface water, groundwater and air samples, and take
such phetographe or other visval sbservations as may be
determined to be necessary for pre-ramedial desiem
purposes;

-  to perform such tests or studies as needed to evaluate
the effectiveness of source control measures; and

- to perform studies or measurements as peeded to
determine the applicability of different technology

-3 -
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crtions for sadiwent disposgal er source cvonitol
cffectiveness.

I also consent to entry and continued access to of*icers,
cupioyees and authorized representatlves of the washzngton
Department of Rcology and the Natural Rescurce Trusteesgfor
purposes of overseeing Pro-Remeuilal Design_bctivities. j

I will not knowingly inter(ere with the activities| being
condudted bv the Hvleboz Cleanup c&mmittee,’and will co&rdinate
with EPA ar2 the Hylebos Cleanup Committee, to the extent
possible, to ensure that my operations on ny property cr per502h1
Froperty will not unrcasonably obstruct acgags to my p:qperty or
the property of third parties.

T realize that these z2otions kv 7.2 BBPA are undexrtaken
pursuant to its response and enforcement regponcibilities under
the Comprenensive Envirommental Response, Compensatisn énd
Liability act {(Supsrfund), 42 G.8.C. § 5601, gt sed.

This written permiscion is given by ns voluﬁtarily%with'
kncwledge'cf ny right to refuse and without threats or éromises
af ény-kinﬂg ‘ : f

My consent €¢ entrv onto the property is condit Lonéd upon LV
recelving at least Two days! notice of the Lirst sampling event
ana ar teast onhe ¢alendsr weeks' notice of subseguent sénplinq
events whan accéss wili be necessayv. My écnsent requiies, as én
additionai condition, that activities permitted under this accéss

agreemont be carried ot in such a manner zs te not unduyly
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Intartere vith the property and my operations and uses of the
proverty. '
{ unaerstand that I am entitled ro abtain a split sample af

materials sampled on the property provided encugh sampling

P.o4

material is mvailable. T will pravide Y.S. EPA with at least two

days‘ notice Tor the first sampling event and at least §ne.

calenaar veeks' notice for subsequant sampiing events if I desire

ts obtain splil damples. I shall cooperate in the coordination

) o

of the gplit sampling. I ghall provide U.S. EPA with a?ccpy of
the writtern reporis of the split sampling._ .

My‘ccnsent requires, as an additional condition, t@at upon
my request, I receive 2 copy,cf'thevwritten reports of éamp15ng
taken under the authority of this agreement. I agree te pay a
reasonakle fee to covaer the cost of copying docunents céntaining
the results of samplineg. '

¥
A

this consent shall be effective wpon my signatuxe. Thas

tt
[¥]
3

conmnen

’

1 Zo Tev

)

Ked by =e for gocd causse. I agrae Lo providsg
thirty days' advance notice of ravecation if I decide to revoke
my conzent. This consent shall terminate when the work .reguivxed

under the Administrative Order on Consart with U.S. EPA ‘has been

“campi$ta:€dm«\\
fmmd TN o e lle - _9-04-19
Signature /) TieTe Date

-
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July 11, 1994 : _

, OFFICE -CF REGION&L TRINSEL

EPA - REGIGN X

Lori L. Houck

Assistant Regional Counsel

U. S. EPA

Region 10

1200 Sixth Avenue

Seattle, WA 98101
Dear Ms. Houck:

RE: Consent to Access; Hylebos Waterway Problem
Areas Premedial Design Activities

Enclosed find the original Consent for Access to Property as discussed in
your July 6, 1994 letter.

Very truly yours,

//(;/m

G. S. Karavitis
Sr. Assistant City Attorney

cé: M. Gamble (Enc.)

3628 South 35th Street, PO. Box 11007 # Tacoma, Washington 98411 8 (206) 593-8348 1 FAX (206) 383-9672
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CONSENT FOR ACCESS TO PROPERTY

Name: City of Tacoma, Department of Public Utilities

'Address of Property: Light pivision Thermal Plant

1171 Taylor Way, Tacoma, WA

I consent to entry and continued access to property owned
and controlled by the City of Tacoma, Department of Public
Utilities, as more specifically described in'the description
attached to this agreement, for the purpoées listed below, by
officers, employees, and authdrized representatives of the United
States Environmental Protection Agency ("U.S. EPA"), and
officers, employees, and representatives of the Hylebos Cleanup
Committee, which is perférming pre-remedial design activities
under an Administrative Order on Consent Qith U.S. EPA.

To complete those tasks required for Pre-Remedial Design
Activities of the Hylebos Waterway'Problem Areas within the
Commencement Bay Nearshore/Tideflats Site ("Site"), which may
include, but are not limited to, the following:

- to conduct geophysical, bathymetric or intertidal bank
surveys; E

- to collect such soil, intertidal or marine sediment,
surface water, groundwater, and air samples and take
such photographs or other visual observations as may be
determined to be necessary for pre-remedial design
purposes;

- to perform such tests or studies as needed to evaluate
‘ the effectiveness of source control measures; and

- to perform studies or measurements as needed to
determine the applicability of different technology
options for sediment disposal or source control
effectiveness. ‘ '




/

I also consent to entry and continued access to officers,

‘employees, and authorized representatives of the Washington

Department of Ecology and the Natural Resource Trustees for

purposes of overseeing pre-remedial design activities.

I realize that these actions by U.S. EPA are undertaken
pursuant to its response and enforcement responsibilities,under

the Comprehensive Environmental Response, Compensation, and

Liability Act (Superfund), 42 U.S.C. § 9601, et seq.

This written permission is given by me voluntarily with
knowledge of my right to refuse and without threats or promises

of any kind. and is revocable upon 48 hours' notice.

. ’77 »
4@ 4/7/7/ 5.7—»6» :m‘ém ey | > -8~ 77

na%yre Title Date

Wummvw
N o
- mmmvm




Law Department
) ) . Tacoma, Washington 98477

AN Weyerhaeuser A Bt

) ) : 33663 Weyerhaeuser Way South
Federal Way, Washington 98003
Writers Direct Dial Number

© Tel(206)924-3440

Fax(206)924-3253

July 16, 1994

DEGEIVER)

JUL 19 1994
VIA FACSIMILE AND U.S. MAIL

" OFFICE ©F RECIONAL COUINSEL
EPA - REGION X
Tod A. Gold
Assistant General Counsel
U. S. Environmental Protection Agency, Region 10
1200 Sixth Avenue
Seattle, Washington 98101

Re: Commencement Bay Nearshore/Tideflats Superfund Site
Site Access Agreement .

Dear Mr. Gold:

Enclosed is the executed Consent to Access to Property permitting EPA and the HCC
. to enter Weyerhaeuser’s Tacoma Export Facility. The anticipated shipping schedule
for the facility during the next three weeks is as follows: '

. July 18 to July 20, 1994 - No traffic expected

. July 21 to July 23, 1994 - Vessel loading

. July 25 to July 29, 1994 - Vessels loading

. August 1 to August 7, 1994 - No traffic expected

Also enclosed is a copy of the safety requirements germane to visitors at
Weyerhaeuser’s Tacoma Export Facility. In general, visitors are expected to:

* ° Wear hard hats, florescent vests or jackets, and safety shoes while on site;
. Use safety glasses in demgnated areas; and
. Wear hearing protection while in the debarker area.

In addition, visitors must be accompanied by an escort at all times. Please contact
John Gross at (206)924-4190 or me at (206)924-3440 to schedule site access and to



v

Tod A. Gold
July 16, 1994
Page - 2

N

arrange for a Health and Safety briefing in accordance with the terms of the access
agreement. :

Very truly yours,

. o P .
.ﬁ’Z-ZZ/JZtif//( %7717{3&1‘/ E
Kimberly A. Hughes ¢
Attorney

Enclosures

cc:  Kevin Godbout - CH 1128
John Gross - CH 1K29 _
Allison Hiltner - Site Manager, Superfund Remediation Branch, EPA
Len Sorrin - Bogle & Gates

t:\hughkicercla\gold.i01
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CONSENT TO ACCESS TO PROPERTY

Owner Name: Weyerhaeuser Company

Real Property Address: | Tacoma Log Export Facxlxty
3401 Taylor Way _
Tacoma, Washington 98421

Weyerhaeuser Company ("Owner") hereby consents to entry and continued access to
property owned and controlled by it, as more specifically described in Attachment "A" to this
Agreement, by officers, employees, and authorized representatives of the United States
Environmental Protection Agency ("U.S. EPA"), and members, employees, and authorized
representatives of the Hylebos Cleanup Committee ("HCC"). The HCC is performing Pre-
Remedial Design Activities under Administrative Order on Consent (USEPA Docket No.
1093-07-06-104/22) with U.S. EPA, for the followmg purposes:

To complete those tasks required for Pre-Remedial Design Activities of the Hylebos
Waterway Problem Areas within the Commencement Bay Nearshore/Tideflats Site ("Site"),
which may include, but are not limited to, the following: '

- to conduct geophysical, bathymetric or intertidal bank surveys;

- to collect such soil, intertidal or marine sediment, surface water, groundwater
and air samples, and take such photographs or other visual observations as’
may be determined to be necessary for pre-remedia] design purposes;

- to perform such tests or studies as needed to evaluate the effectiveness of
source control measures;

- to perform studies or measurements as needed to determine the applicabih‘ty'
of different technology options for sediment disposal or source control
effectiveness.

Owner also consents to entry and continued access to officers, employees and
authorized representatives of the Washington Department of Ecology ("Ecology") and the
Natural Resource Trustees for the Purposes of overseeing Pre-Remedial Design Activities.




Weyerhaeuser acknowledges that the actions of U.S. EPA under this Agreement are
undertaken pursuant to its response and enforcement responsibilities under the
Comprehensive Environmental Response, Compensation and Liability Act (Superfund) 42
U.S.C. §6901 et. seq. '

Owner w11], to the best of its ability, take such efforts as may be reasonably necessary
to ensure that its operations on the real property do not (1) impair the activities of the HCC
or EPA under this Agreement or (2) obstruct access to the real property of third parties.

- Owner’s consent to entry onto the property is conditioned upon the following terms:

- for the testing scheduled to begin on July 18, 1884, the receipt of at least two
' (2) days’ notice of the schedule of anticipated dates when access will be
- necessary. For testing conducted subsequent to July 25, 1994, the receipt of
at least five (5) days’ notice of the schedule of anticipated dates when access
will be necessary;

- all activities conducted under this Agreement must be carried out in a manner
that does not unduly interfere with the Owner’s operations on and uses of the
property. Owner agrees to provide EPA and the HCC with an expected
schedule for shipping activity at the property on a monthly basis;

- prior to entering the property, EPA or the HCC shall arrange for their
officers, members, employees, agents, and representatives that will require
access to the property to complete Owner’s Health and Safety Training
program at which Owner shall provide relevant health and safety information
‘to be followed.

Owner 'is entitled to obtain a split sample of material sampled on the property.
Owner agrees to provide U.S. EPA with four (4) days’ advance notice of its desire to obtain
split samples and shall cooperate in the coordination of the split sampling. Owner agrees
to provide U.S. EPA with a copy of the written reports of the split sampling.

Upon Owner’s request EPA and/or the HCC shall provide a copy of the written

reports of sampling taken under the authority of this agreement. Owner shall to pay a -
reasonable fee to cover the cost of copying documents containing the results of sampling.

"
i
"




This Agreement shall terminate (1) thirty (30) days’ after notice by Owner of its
revocation of consent to access for cause or (2) when the work required under
Administrative Order on Consent, USEPA Docket No. 1093-07-06-104/22 has been
completed by the HCC. '

' DATED THIS 4 4ay of July, 1994

WEYERHAEUSER COMPANY

by: ﬁ/ﬂfl//?iix@ % 7%(//’/20/

Title: %ﬂ{{/// ! Laq TAPE

t:\hughk\cercla\access.d01




ATTACHMENT A




ATTACHMENT A

A portion of the Southeast quarter of the Northwest quarter and the Northeast quarter of
the Southwest quarter and the West half of the Southeast quarter of Section 36, Township
21 North, Range 3 East of the Willamette Meridian and more particularly described as
follows:

Commencing at the Northwest corner of the Northeast quarter of the Southwest quarter of
said Section 36; thence South 89°13’41" East along the North line of said subdivision for a
distance of 800.00 feet to the point of beginning; thence North 01°17°50" East parallel with
the West line of the Southeast quarter of the Northwest quarter of said Section 36 for a
distance of 228.30 feet to the Government pierhead line of Hylebos Waterway; thence South
48°15’35" East along said pierhead line for a distance of 1706.85 feet to a point 623.00 feet
North 48°15°35" West and 68.30 feet South 89°13’59" West from the Northeast corner of the
Southwest quarter of the Southeast quarter of said Section 36, said 68.30 feet measured
along the North line of said subdivision; thence South 41°44°25" West for a distance of
822.86 feet to the Northerly right-of-way line of Taylor Way; thence North 49°19°39" West
along said right-of-way line for a distance of 995.56 feet to the intersection with a line
parallel with the West line of the Northeast quarter of the Southwest quarter and 800.00 feet
East of said West line, as measured along the North line of said subdivision; thence North
01°34’59" East along said parallel line for a distance of 873.59 feet to the point of beginning.
All encompassing an area of 25.88 acres more or less.

SUBJECT to easement granted to the Port of Tacoma recorded under Pierce County
Auditor’s Fee #1865190. ‘ ’
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S ' 2401 Taylor Way East
A Weyerhaeuser Tacoma, Washingon 98421
' ' ' ‘ Tal (206) 924 7820

SEFTEMRER Z. 1992

TO QUR VALUED CUSTOMERS;:

ATTACHED ARE SOME FROVYISIONE W& HAVE MADE IN REGARD TO INSURING &
SAFE ENVIRONMENT FOR ALL PERSONZ VISITING WEYEHAEUSER SDORT YARDS.

FLEASE TAKE & MOMENT TO LOOKOVER THE REGQUIREMENTS FOR EACH OF THE AREARE:

(9}

fHE TACOMA EXFORT FACILITY, THE SMITH ISLAND LOG YARD, AND THE VAIL LC
YaRD .  YOUR COMPLIANCE WITH THESE FROCEDURES WILL HELF US FPROVIDE FOR

THE SAFETY 0OF ALL VISITORE.

THANE YO FOR YQUR HELF AND CODFERATION.

SO ELMS GROUR




07/14/94 1D:31 FAA 2Ub Y24 (Y23 WEALU LALUNA BAY Y S VI VE

v

TACOMA EXPORT FACILITY
SAFETY RULES
JANUARY 1993

X Foot traffic in the yard to be announced by radio - location

: and number of people.

* Auto and delivery vehicles to be announced by radioc (route
and destination) and clearance approved before entering the
vard.

X Log truck drivers to be familiar with rulee regarding truck
route, wrapper racks, and unloading procedures.’

x Blow horn to alert scalers when hauling loads by scaling
bunks.

X Stacker and sorter opératore call barker operator when pulling
loges away from #1 or #2 sortline bunks --- wait for response.

E S Do not leave conveyors or barkers running when out of the

gortline or barker cabs.

x* Follow lock-out/tag-out procedures when working on equipment
(hog, conveyors, etc.).

> 3 Wear safety harness when worklng on top of hog or on top of
bark bins.

* Wear hard hats when out of machine cabs or debarker cabs.

x Report all unsafe acts or conditions to &our supervisor.

T% Mainténance crews wWill have exclusive use of radio frequency

- when working on equipment where radio communications are
necessgary. Maintenance crews will inform the yard personnel
and longsghoremen whenever necessary.

x Personal protective equipment required in the yard.

R 3 Smoking allowed in designated areas only.
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TACOMA EXPORT FACILITY
VISITOR CONDUCT EXPECTAIONS

Visitors to the Tacoma Export Facility are always welcome. To insure
safety for all visjitors and our employees,visitors must comply with the
following safety requirements:

E 3 Vehicles must follow the tratfic pattern.

X Report to the office for authorization to enter the loag
" sorting or storage areas.

%X Hard hats must be worn &t all times in all areas of log yard,
shop and log boom.

¥ High visibility vests or raincoats must be worn at all times
while in the log sorting or =toraqe areas.

% Caulked shoes or Korkers and life vests must be worn while on
log boom or rafts. ' -

¥  Log decks must be lnsoected from the qround. Climbing on log
decks 15 prohibited.

¥ No admittance to the log yard or storage areas unless
Weyerhaeuser personnel are present on site or arrangements: are
made in advance for security persgnnel to be present... .

The reguired personal protective equipment is availbale for vour use and
can be obtained in the office. Thank you for your cooperation in
maintaining & safe work enviroment.




ﬁit

..

e ;-!

DEN

| ' ' I/—\C ATTORNEYS AT LAW

I ) © 2100 Westlake Center Tower * 1601 Fifth Avenue * Seattle. WA 98101-1686 « (206) 447-7000 - Fax (206) 447-0215

John F. DeVleming

July 26, 1994

e, WA 98101-2346

- Re:  Hylebos Right of Etitl_'x Agreement
Dear Len:

Enclosed please find a Right of Entry Agreement signed by CENEX allowing the HCC to
perform the Appendix A preremedial design activities on CENEX’s property. You will note that
this agreement also allows the HCC to contact CENEX tenants directly to coordinate its

activities on CENEX’s property.

This Right of Entry Agreement supercedes and cancels the Access Agréement ‘which we
previously signed and forwarded to you, but which you found unacceptable. '

Very truly yours,

OGDEN MURPHY WALLACE

ohn DeVlemmg

JFD:lkm

cc: Dave Baker (w/o encl.)
Roger Tschida (w/o encl.)
Lori Houck (w/encl.)
Peter Gutierrez (w/encl.)
Norm Webb (w/encl.)

JFD76043.1SL/F5165.20003/B5165.

Wendtchee Otfice * One South Chelan Street « P.O. Box 1606 + Wenatchee, WA 98R0T « 1309, 662-1932 « Fax (Sowm ARYLIE



RIGET OF FNTRY AGRPEMEN™
‘Name of Licehsor: czuzx; Ag., Ine.
Address of Property: 1801 Taylor Way, Tacoma, Washington.

Canex Ag.,'Inc. consents to entry and continued acceas to
Pproperty owned and controlled by it, as more spacifically described
in the description attached »to this agreémeni, ﬁy .offiéers,
employeee, and authorized represeﬁtatives of the United States

Environmental Protection Agency ("U.S. EPA"), and officers,

employees, and representativas of the Hylebos Cleanup Committee

("HCC"), consisting of the Port of 'racbma, Kaiser Aluminum §
Chemical Corporatijion, ASARCO, Inc., | Ocecidental Chemical
Corporation, Elf ATOCHEM North America, Inc., and Genar#l Metals of
Taccma, Inc., which is performing pre-remedial design activities

under an Administrative Order on Consent with U.S. EPA, for the

following purposes:

To complete those taeske required for Pre-Remedial Dasign
Activities of the Hylebos Waterway Problem Areas within the

cbmmencement Bay Nearshors/Tideflats Site ("Site"), as set forth on
the att#ched Appendix A.

Cenex also consents to entry and continued'a;cesa to officefs,
employees, and authorized representatives of the Washington
Department of Ecology and the Natural Resource Trustees for
purposes of oversgeeing pre-rgmedial design activitias.:

Cenex will nect interfere with the activities being conducted

by the Hylebos Cleanup Committee, and will coordinate with EPA and
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the Hylebos Cleanup Committee, to the extent possible, to ensure

that its operations on its property or its persenal property will

not obstruct access to its property or the property of third

parties.
Cenex’s property is now and may from tirme to time be leased to

tenants. Cenex will permit the Hylebos Cleanup Committee and EPA

' to contact these tenants directly to coerdinate activities on the

property.
Canex realizes that these actions by U.S. BEPA are undertaken

pursuant to its response and enforcement respensibilities under the

Comprehensive Environmental Response, Compensation, and Liahility 

Act (Superfund), 42 U.S.C. § 9601, et seg. |
This written permiscion is given voluntarily with knowledge of

the right to refuse and without threats or promises of any kind.
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APPENDIX A

Shoreline  Sampling, Event 1B: Collect samples from the shoreline of the Hylebos
Waterway (0’ to + 12’ MLLW) to identify sediments or other materials which may be
sources of chemicals or concern to waterway sediments, and also to identify sediment
which may require remediation. The sampling will generally involve walking along the
shoreline and collecting surface sediment from five to ten locations along each property.
The sediment from each property will be composited and submitted for chemical analysis.
Currently 63 shoreline composites, covering the entire shoreline, have been identified but
not yet reviewed or accepted by EPA. In addition, five properties will have core samples
drilled below the mudline in locations to be determined shortly. When they have been

accepted by the EPA, the locations will be forwarded to all landowners. '



TACOMA, PIERCE COUNTY

Beginning at the intersection of the North line of Taylor Way as
now established with a line which is parallel with and 804 feet
West of the East line of Government Lot 9 in Section 26, Township |
21 North,‘Range-3, E.W.M., in Pierce County, State of_Washington,‘
thence along said North line of Taylor Way North 69°23723" West
744.87 feet, more or less, to the West line of the East 165 feet of
Government Lot 8 in Section 26, Township 21 North, Range 2, E.W.M.;
thence North 0°34/10" East along said West line 935.33 feet, more
or-less, to the southerly line of the waterway of éommercial
Waterway District No. 1, Pierce County, State of Washington, known
as Hyleb@s Waterway; thence along said}Waterway line South 69°23"
East 813.67 feet, more or 1less, to a point on a line which is
parallel with and 754 feet West of the EastAiine of said Government
Lot_9; thence along said ﬁarallel line Southv1°27'35" West 129.88
feet, more or less, to a point which is 799.94 feet North measured

along said parallel line from the northerly 1line of a tract

‘conveyed by Ernest Dolge, Inéorporated, to Pierce County,

Washithon by dedication deed recorded under Auditor’s No. 558896;
thence North 88°327/25" West 50 feet; thence South 1°27/35% West to

the point of beginning. Except the West 325 feet thereof.
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